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OVERVIEW The Treaty Authority is entrusted with

the responsibility of overseeing and
administering the Treaty Process in
accordance with the Treaty Negotiation
Framework (the Framework) and the
Advancing the Treaty Process with
Aboriginal Victorians Act 2018 (Vic)
(the Treaty Act).
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‘ In the course of performing its functions

under the Framework and the Treaty Act,
the Treaty Authority is required to, or may,
make decisions or take actions which may
affect persons or groups.

This Policy recognises that from time to

: time, persons or groups affected by a
"‘\\\||||,', q Treaty Authority decision or action may
o disagree with that decision or action. It
provides a process through which such
persons or groups may seek an Internal
Review of the relevant decision or action.
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PURPOSE: Clause 19 of the Treaty
Authority Agreement requires that the
Treaty Authority develop an appropriate
internal review process by which decisions
and actions can be reviewed.
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This Policy sets out that internal review process.

This Internal Review Policy is separate from
the Treaty Authority’s Complaints Policy.

If your concern is about the conduct of a
Treaty Authority Member or staff member
please refer to the Complaints Policy.
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DEFINITIONS

Applicant means a person
who has applied for an
Internal Review of an
Original Decision or Action in
accordance with this Policy.

Application means an
application for Internal Review
made in accordance with
paragraph 7.

First Peoples’ Treaty
Delegation means a
delegation formed for the
purpose of negotiating a
Traditional Owner Treaty
with the State of Victoria in
accordance with clause 10
of the Framework.

Internal Review means a
review of a Treaty Authority
decision or action, conducted
in accordance with this Policy.

Member means a Member or
Acting Member of the Treaty
Authority, appointed from time
to time in accordance with the
Treaty Authority Agreement.

Negotiations Register means
the database of Negotiating
Parties administered by the
Treaty Authority under clause
4.5 of the Framework.

Original Decision or Action
has the meaning given to that
term in paragraph 7.b.

Original Decision Maker
means the person or persons
who made the Original
Decision or took the Original
Action.

Paragraph means a
paragraph in this Policy.

Person, for the purposes

of paragraph 1, includes

a traditional owner group
seeking to enter into Treaty
negotiations or that has been
entered onto the Negotiations
Register, and a First Peoples’
Treaty Delegation.

Policy means this Internal
Review Policy.

Reviewer means the person
or group of persons appointed
to review a decision or action
in accordance with paragraph
15.

Treaty Authority means the
Treaty Authority established by
agreement between the First
Peoples’ Assembly of Victoria
and the State of Victoria in
accordance with section 27

of the Advancing the Treaty
Process with Aboriginal
Victorians Act 2018 (Vic).

Treaty Authority Agreement
means the agreement
between the First Peoples’
Assembly of Victoria and the
State of Victoria dated 6 June
2022 establishing the Treaty
Authority.

Treaty Authority staff means
employees or consultants
employed or engaged by the
Treaty Authority in accordance
with section 14 of the Treaty
Authority and Other Treaty
Elements Act 2022 (Vic).

WHO MAY SEEK A REVIEW?

Any person whose interests are or would be
adversely affected by a decision or action of the
Treaty Authority that is a reviewable decision
under paragraph 2 may seek an Internal Review.

WHICH DECISIONS AND ACTIONS
MAY BE INTERNALLY REVIEWED?

. The following decisions and actions are

reviewable under this Policy:

(a) decisions made and actions taken under
the Framework;

(b) decisions made and actions taken to facilitate
and oversee Treaty negotiations, or to
administer the Framework; and

(c) subject to paragraph 4 and at the absolute
discretion of the Treaty Authority, any other
decision or action of the Treaty Authority.

For the avoidance of doubt, a reference to a
decision or action in paragraph 2 includes a
failure to make a decision or take an action.

. Decisions and actions that are not reviewable

under this Policy include (without limitation):
(a) a decision made under this Policy;

(b) a decision that has already been reviewed
under this Policy; and

(c) operational decisions not directly related to
the facilitation or support of Treaty
negotiations or administration of the
Framework, for example hiring or
procurement decisions.

APPLYING FOR AN INTERNAL REVIEW

Timeframe for applying for review

. An Application must be made:

(a) within 30 days of the Treaty Authority notifying
the Applicant of the Original Decision or the
Original Action; or

(b) if no notification was given, within 30 days from
when the Applicant should reasonably have
become aware of the Original Decision or the
taking of the Original Action.

. The Treaty Authority may, in its absolute discretion,

extend the time for the making of an Application.

Content of Applications

An Application must be in writing and must:
(a) identify the Applicant;

(b) identify the decision or action for which the
Applicant is seeking an Internal Review
(Original Decision or Action);

(c) identify how the decision or action affects the
Applicant;

(d) if the Application is made outside the timeframe
set out in paragraph 5 above, include reasons as
to why the Application was delayed; and

(e) identify one or more grounds for review (see
paragraph 18 below).

Withdrawal of an Application

. An Applicant may withdraw an Application at any

time by writing to the Treaty Authority.

Original Decision or Action remains in force

. The making of an Application does not affect the

Original Decision or Action. The Original Decision or
Action remains in force pending the decision of the
Reviewer (see paragraph 24 below).
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ASSESSING AN APPLICATION
FOR INTERNAL REVIEW

When the Treaty Authority receives an
Application, Treaty Authority staff will assess

the Application to determine if the Application

is made in accordance with this Policy. If
necessary, Treaty Authority staff may seek further
information from the Applicant to complete this
assessment.

Treaty Authority staff will refer the Application to
Members who will decide if an Internal Review
will be conducted. In doing so, Members:

(@) must have regard to whether:

(i) the Applicant is entitled to request
the Internal Review in accordance with
paragraph 1;

(ii) the Original Decision or Action is
reviewable under paragraph 2(a) or 2(b);

(iii) if the Original Decision or Action is not
reviewable under paragraph 2(a) or 2(b),
whether the Treaty Authority should
exercise its discretion under paragraph
2(c) to conduct a review, having regard
to the matters set out in paragraph 11(b);

(iv)

(vi)

the Application was made within the
required timeframes, in accordance
with paragraph 5;

if the Application was not made
within the required timeframes,
whether the Treaty Authority should
exercise its discretion under
paragraph 6 to extend the time for
making the Application, having regard
to the matters set out in paragraph
T(b);

the Application addresses each of the
matters set out in paragraph 7;

(vii) the Application is frivial or vexatious;

(b) may have regard to any other matter,
where consideration of such matter is
necessary to:

0

uphold the Treaty Authority’s
commitment to integrity in its decision
making, and ensuring its decisions
and actions are fair;

the overarching objects of the Treaty
Authority set out in clause 1.2 of th
Treaty Authority Agreement, being to:

(A) facilitate the journey tfowards
reconciliation, mutual respect
and tolerance between the First
Peoples and other people of the
State; and

(B) maintain, promote and advance
the self-determination and
empowerment, culture and
human rights of First Peoples.

12.

13.

14.

If Members determine the matter should proceed
to Internal Review:

(@) Members will appoint a Reviewer in
accordance with paragraph 15; and

(b) Treaty Authority staff will advise the
Applicant and any other person or group
affected by the Original Decision or Action:

(i) that the matter has been referred for
Internal Review; and
(i) the identity of the Reviewer.

If Members determine the matter should not
proceed to Internal Review:

a) Treaty Authority staff will advise the
Applicant of the Members’ decision
to decline the Application and provide the
reasons for that decision; and

(b) the matter will be closed.

In accordance with paragraph 4(a), any decision
made under this section is not a decision that
may be reviewed under this Policy.

15.

WHO WILL CONDUCT
THE INTERNAL REVIEW?

Principles relating to the allocation
of a Reviewer

Members will appoint a Reviewer to conduct an
Internal Review. The Reviewer:

(a) will be independent of the Original
Decision or Action;

(b) may be an individual or a panel;

(c) may be (in the case of an individual) or
include (in the case of a panel);

() a Member or Members;
(i) Treaty Authority staff; and/or
(iii) individual(s) external to and independent

from the Treaty Authority;

(d) if a Member or Treaty Authority staff, will
be of the same or greater seniority than the
Original Decision Maker.
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17.

18.

19.

HOW AN INTERNAL REVIEW
WILL BE CONDUCTED

Nature of the Internal Review

Internal Review will be a procedural review.

The Reviewer will consider whether the Original
Decision or Action was made in accordance

with law, the Framework and any relevant Treaty
Authority processes. The Reviewer must not
consider the ‘merits’ of the Original Decision or
Action — that is, the Reviewer will not consider
whether a decision or action is ‘right or wrong’ or
‘good or bad’.

Grounds for Internal Review

An Application should be based on one or more
of the grounds for review in paragraph 18.

The grounds for review are that, when making the
Original Decision or taking the Original Action,
the Original Decision Maker:

(a) failed to appropriately consider or comply
with relevant Aboriginal Lore, Law or
Custom;

(b) failed to follow a mandatory process
or procedure set out in the Framework or
otherwise published by the Treaty
Authority;

(c) breached the rules of procedural fairness
(for example, the right to a fair hearing and
the rule against bias);

(d) did not have power to make the Original
Decision or take the Original Action; and

(e) failed to take into account something that
was relevant to the decision, or improperly
took into account irrelevant information.

The Reviewer may, at its absolute discretion,
consider any of the above grounds, regardless of
whether or not the Applicant raised a particular
ground in their Application. The Reviewer is not
required, however, to perform a wide-ranging
investigation of the Original Decision or Action
and will be guided by the grounds raised in the
Application.

Procedure for Internal Review

20. The Reviewer may conduct the Internal Review in
accordance with any procedure it sees fit, having

regard to:

(@) the nature of the Original Decision
or Action;

(b) any applicable Aboriginal Lore, Law
or Custom;

(c) any relevant resourcing or practical
constraints on the Reviewer (for example,
where Reviewers are unable o meet in
person).

21. Without limiting the scope of paragraph 20,
the Reviewer may, at its absolute discretion:

(@) request further information from the
Applicant;

(b) request information from any other
person or group notified of the
Application in accordance with paragraph
12(b); and/or

(c) invite the Applicant to attend a meeting
with the Reviewer and/or the
Original Decision Maker.

Decisions of the Reviewer

22. Where the Reviewer is a panel, decisions of
the Reviewer will be made by consensus. If
consensus cannot be achieved, as a last resort,
the majority view prevails.

23. In accordance with paragraph 4(a), any decision
of the Reviewer is not a decision that may be
reviewed under this Policy.

OUTCOMES OF AN
INTERNAL REVIEW

24. At the conclusion of the Internal Review, the
Reviewer may:

(@) affirm the Original Decision or Action
(in whole or part);

(b) revoke or set aside the Original Decision
or Action (in whole or part); or

(c) decide to make no decision or take no
further action.

25. The Reviewer must provide reasons for their
decision, including a decision not to make a
decision or to take no further action.

26.If the Reviewer revokes or sets aside all or part
of the Original Decision or Action, the Reviewer
may:

(a) refer the relevant matter back to the
Original Decision Maker to make a new
decision or take a different action; and

(b) provide directions to the Original Decision
Maker as they consider appropriate.

27. For the avoidance of doubt, where the Reviewer
refers the matter back to the Original Decision
Maker for a new decision or action, the Original
Decision Maker is expected to remedy the

relevant deficiency in their process or procedure,

including by following any directions given by
the Reviewer. The Original Decision Maker is not
required to make a different decision or take a
different action. It remains open to the Original
Decision Maker, after having conducted the
process correctly, to make the same decision or
take the same action.

28.Upon completion of the Internal Review:

(a) the Reviewer will advise the Treaty
Authority in writing of their decision under
paragraph 24 above and the reasons for
that decision in accordance with
paragraph 25 above; and

(b) the Treaty Authority will advise the
Applicant and any other person or group
affected by the Original Decision or Action
in writing of the outcome of the Internal
Review and provide a copy of the
Reviewer’s reasons.

CONFIDENTIALITY

29. The Internal Review process will be confidential.

Except as required by law or Aboriginal Lore,
Law or Cultural Authority, information relating
to an Internal Review will only be disclosed to
third parties where necessary for the purpose of
conducting the Internal Review.

TIMEFRAMES FOR INTERNAL REVIEW

Decision whether to conduct
an Internal Review

30. A decision made under paragraph 12 or 13 will

31.

32.

be communicated to the Applicant and any
other person or group affected by the Original
Decision or Action (if applicable) within 10
business days after an Application is received by
the Treaty Authority.

Outcome of Internal Review

Where possible, an Internal Review will be
completed within 20 business days after the
Application is received by the Treaty Authority.

If an Internal Review cannot be completed
within 20 business days, the Treaty Authority
will write to the Applicant and any other person
or group affected by the Original Decision or
Action (if applicable) to inform them of the date
by which the Internal Review is expected to be
completed. If it considers it fo be necessary, the
Treaty Authority may extend this date.
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