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Benefits and Costs of Treaty

Rapid scoping review – Summary for Traditional Owners 
 
A treaty is a specific and distinct legal relationship negotiated between two or more parties that 
establishes legal rights and obligations. This project focuses on treaties between First Peoples and 
settler-colonial governments. In this context, treaties recognise First Peoples’ “inherent right to 
sovereignty and acknowledge or establish institutional arrangements to exercise some form of self-
government.”1  

Since the invasion of Australia, no formal treaty has been recognised between the settler-colonial 
government and Aboriginal and Torres Strait Islander peoples.2 In recent years, several states in 
Australia have committed to treaty processes with Aboriginal and Torres Strait Islander peoples.2 Treaty 
making is complex, and there are potentially many lessons to be learned from other First Peoples 
internationally on the benefits and costs of treaty.    

What did this project do? 

The Treaty Authority asked a team from Yardhura Walani, the National Centre for Aboriginal and Torres 
Strait Islander Wellbeing Research at the Australian National University, to examine the benefits and costs 
of treaty. We searched the literature for studies that described treaty processes in Canada, Aotearoa New 
Zealand, and the United States of America to see what the outcomes of treaty have been, both positive 
(benefits) and negative (costs). This work predominantly focuses on benefits and costs for First Peoples in 
these settings, but also considers some benefits for non-Indigenous people, as described in the literature. 
We focused on literature from the last 20 years to find information most relevant to Australia’s current 
context. We note that these findings should be interpreted alongside consideration of the costs and 
benefits of having no treaties. 

What did we find? 

Our systematic literature search found 306 articles, and we narrowed this down to 34 papers that had 
information about the benefits and costs of modern treaties. We supplemented these with research 
papers and other material found through additional searches. The table below outlines the benefits and 
costs we found in our review, and we expand some of these points in three specific case studies.  
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Benefits Costs/Limitations 

Land tenure 
The type of land tenure and what that means varies 
by jurisdiction/context and worldview, but some 
Indigenous peoples described regaining ownership 
and legal jurisdiction over their lands.3 

Financial resources  
o Cash payouts from settlements 

e.g. NZ$170 million for Ngāi Tahu;4 between 
NZ$14.5 million (in 2003) to NZ$87 million (in 
2012) to iwi in Taranaki;5 CAN$280 million over 
14 years plus CAN$38 million per year to fund 
Nisga’a government.3 

o Increased average household income6 and 
decreased income inequality7 for some 
agreement types: see Case Study 1. 

Economic resources (other than cash)  
o Right of first refusal with respect to some so-

called ‘Crown assets’ (e.g. land tenure), which 
gives community the opportunity to purchase 
these assets before they are offered to anyone 
else, if the settler-colonial government wants to 
sell them.4 

o Mineral/mining rights (e.g. Ngāi Tahu ownership 
of pounamu (greenstone).4 

o Rights to telecommunications spectrum.8 

Right to self-government and law-making authority  
o e.g. including in areas of “lands, language, 

culture, education, health, child protection, 
traditional healing practices, fisheries, wildlife, 
forestry, environmental protection, policing, and 
relationship of those laws to federal and 
provincial jurisdictions.”3 

o e.g. “We witnessed the incredible 
transformation that treaty can offer our 
communities. We witnessed how treaties gave 
communities control over their affairs, how they 
can embed culture in their social services, 
design a justice system that doesn’t just lock up 
their children, develop housing policies that 
reunite communities, not divide.”9 - Victorian 
Treaty Advancement Commissioner Jill 
Gallagher’s observation after visiting First 
Nations communities in United States and 
Canada to observe the impacts of treaty.9 

 

Small amounts of land being returned by settler-
colonial states – not whole territory 
o Merle Alexander, a Hereditary Chief of the 

Kitasoo Xai’xais First Nation, says treaties can 
lead to “greater jurisdiction over a smaller land 
base”20, also noting there is a continuing decline 
in the percentage of land base offered in 
modern treaties to First Nations Peoples. For 
example, with the 2000 Nisga’a Final 
Agreement, the Nisga’a Nation only secured 8% 
of their traditional territory. Merle Alexander said 
“One of the reasons that First Nations have 
pulled away from the modern-day treaty process 
is because the land quantum offering has 
actually, on the whole, shrunk,” and “they might 
have a greater say on those lands, but they 
might also have to give away their ability to 
assert rights throughout the entire territory.”20 
He also said “a lot of First Nations have left the 
treaty process because they felt that they could 
do more in the category of ‘other agreements’ 
than they could at the treaty table.”20 

o Treaty settlements “represent a fraction of what 
was lost and do not replace the crown’s right to 
govern.”15  

Harmful and lengthy processes 
Treaty and settlement negotiations have been 
reported to be traumatic, unfair, lengthy, and subject 
to confidentiality provisions that preclude negotiators 
from being open and transparent with tribes they 
represent.16,21 

Settler-colonial processes and worldviews imposed 
on Indigenous peoples, and further harms that 
follow from that 
Treaty processes are generally structured in settler-
colonial ways and Indigenous communities may have 
to form/become ‘organisations’ as defined by settler-
states, and otherwise fit into settler-colonial 
structures, to negotiate treaty agreements.  
o The central protocol is the English adversarial 

system; settler-colonial government determines 
who is and isn’t legitimate in the settlement 
process.16 

o Settler-colonial governments set the agenda, 
creates ‘neo-tribal capitalists’ with communities 
having to shape themselves as corporations, 
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Benefits Costs/Limitations 

Control or involvement in co-governance of land, 
water, natural resource management 
o Legally protected rights to water & 

administrative control of water allocation.10,11 
o Involvement in co-governance arrangements in 

relation to fisheries.12 
o Incorporation of Indigenous principles and 

values into natural resource management 
policies and practices.11,13 See Case Study 2. 

o Indigenous language place names included in 
geographic records.4 

Ownership and control of Indigenous media 
organisations, which can: 
o support cultural revitalisation and improve 

identity and wellbeing 
o counter negative stereotypical portrayals of 

Indigenous peoples by settler-colonial media, 
and 

o be a source of income and employment.14 

Mobilization and political activation of Indigenous 
communities14 
o treaty settlements have been described by some 

Māori researchers as “restoring tribal pride, 
power and authority – mana motuhake – to 
pursue development aims that are consistent 
with tribal values and aspirations.”15 

Positive impacts on identity and strengthening 
capacity for advocacy 
o Preparing for the claims/negotiation process can 

serve to nurture identity and celebrate kinship 
links, by: drawing on traditions and stories of 
peaceful resistance and standing up in the face 
of opposition, centring collective values, and 
positioning efforts as continuing the work of 
others.16 

o Treaties can express fundamental values about 
the parties.17 

Creating a repository of tribal knowledge, 
philosophies, and practices that can help give 
effect to Indigenous ethics 
o e.g. “Inherent in the claims process is the 

retelling of genealogies, histories, traditional 
knowledge, values and ethics that historically 
governed the relationship between Māori 
communities and their environment. These 
submissions comprise an important part of a 

which ties communities into “existing economic 
logic that transforms customary resources into 
commodities and assets” 14 

o Treaty processes can cause social divisions 
within Indigenous communities, e.g. formation 
of ‘tribal elite’,5,16 or fuel media stereotypes 
about inter-tribal conflict.19 

o Te Tiriti o Waitangi claimants found divide-and-
rule tactics were adopted by the settler-colonial 
government leading to division and conflict 
among Māori communities, which could take 
generations to repair.22 

o Narratives of ‘full and final’ settlement 
associated with treaties suggest the harms of 
colonisation are ‘resolved’, all historical claims 
are extinguished, and no further claims can be 
made, which maintains European control over 
Indigenous peoples lives, lands, and 
resources.18,22 

o Some treaty processes have been described as 
extinguishing Indigenous nationhood and 
bringing Indigenous peoples into settler-colonial 
political and legal structures with ‘certainty and 
finality’.23 

Relational changes with Country 
Treaty processes can change the way Indigenous 
people relate to Country or roles with respect to 
Country, which can influence how culture and kinship 
are practiced.  
o e.g. commodification of Māori relationships with 

land through land ‘sales’ and settlements.5 
o e.g. work in Māori fisheries transformed from 

‘production’ to financial trading after treaty 
settlement and financialization of commercial 
fisheries.24 

Tensions in Indigenous-settler relations 
o Settlements processes can compound rather 

than resolve historic grievances.5 
o Racist perceptions that treaty is ‘unfair’ to non-

Indigenous people.19 

Treaty commitments may not be upheld by settler-
colonial states 
o Many commitments made in historical treaties 

have been breached.25 
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Benefits Costs/Limitations 

body of Māori environmental knowledge that 
has been generated over several decades. In the 
process, the layering of genealogies through 
jurisprudence provides an invaluable repository 
of tribal knowledge, philosophies, and practices 
that plays an important role in contemporary 
endeavours to define, articulate and give effect 
to Māori environmental ethics and in particular, 
the system of ethics in relation to freshwater.”11 

Repatriation of sacred artifacts from federal and 
provincial governments3 

Formal apology from settler-colonial government 
o e.g. Ngāi Tahu received a formal Māori and 

English apology that acknowledged the settler-
colonial government “unconscionably 
and in repeated breach of the principles of the 
Treaty of Waitangi in its dealings with Ngāi Tahu 
Tahu in the purchase of Ngāi Tahu Tahu land”.18 

Improved Indigenous-settler relations 
o Negotiation of treaties provide a mechanism 

and forum to express long-held injustices, e.g. 
“For the first time Māori were able to voice their 
experiences and knowledge of colonising 
processes and histories previously excluded 
from the public domain.”16 

o Some settlers perceive a treaty represents 
“settler governments learning to respect First 
Nations” and creating more “equitable relations 
between First Nations and federal and provincial 
governments.”19 

o Some settlers perceive they benefit from treaty 
because they feel they live in a more just society 
now that treaty has been made, as a move 
towards First Nations self-determination and 
justice, and enabling healing.19 
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Case study 1: Household income differences based on agreement type in Canada 
In Canada, the settler-colonial government has used the Indian Act of 1869 to control and regulate land use and 
social services in Aboriginal communities. This constrains self-determination of Aboriginal communities and limits 
financial and social opportunities for Aboriginal peoples. There are several legal avenues for Aboriginal communities 
to operate outside the Indian Act, including: self-government agreements (SGAs), comprehensive land claims 
agreements (CLCAs), and agreements under the First Nations Land Management Act (FNLMA) and the First Nations 
Financial Management Act (FNFMA). Whereas SGAs and CLCAs tend to take decades to negotiate, agreements 
under the FNLMA and FNFMA tend to be quicker to attain. 

• SGAs set out arrangements for Aboriginal groups to govern their internal affairs and have more control over the 
decision-making that affects their communities.  

• CLCAs are described as ‘modern treaties’ and are available where Aboriginal land rights have not been dealt 
with by past treaties or other legal processes. CLCAs are implemented through settler-colonial legislation and 
the rights they embody are protected under the Canadian constitution. CLCAs can either be standalone or with 
an SGA. 

• The FNLMA allows participating First Nations to opt out of 34 land related sections of the Indian Act and 
manage their land, resources and environment under their own land codes. Under the terms of FNLMA 
agreements, First Nations must develop land codes, including rules for environmental assessment and 
protection, and matrimonial real property laws on reserves. 

• The FNFMA was sponsored by, and jointly developed with, several First Nations, with the goal of providing First 
Nations with a range of practical tools available to other governments for modern fiscal management. It creates a 
First Nation bond-financing regime, and enhances First Nation property taxation practices.  

 
Two studies by Ravi & Krishna Pendakur used data from the Canadian Censuses (1991–2006) and National Household 
Survey (2011) to examine how household incomes vary across Aboriginal communities with and without agreements 
that work outside the Indian Act.6,7 They used data related to 15 communities with SGAs, 6 with CLCAs, 35 with 
FNLMAs and 59 with FNFMAs, and compared that with areas that do not have any agreements. They looked at 
household income for both Aboriginal households and non-Aboriginal households living in each area, as well as type 
of household income: labour income (e.g. wages & salaries), transfer income (e.g. payments from government), and 
other income (e.g. capital income).  

They found that:  
• Agreements are generally correlated with higher incomes for both Aboriginal and non-Aboriginal households, 

corresponding to increases of approximately 7% and 15% respectively.  
• The size of the increase in income is different depending on the type of agreement. For example, the biggest 

income gains are associated with CLCAs (either standalone or in combination with an SGA). FNLMA and FNFMA 
are more powerful in combination with each other, than either one alone.  

• Income gains differ between Aboriginal and non-Aboriginal households for some agreement types.  
o Standalone CLCAs: income gains for non-Aboriginal households are much larger than those for Aboriginal 

households 
o CLCAs with SGAs: income gains are similar for Aboriginal and non-Aboriginal households.  
o FNLMA + FNFMA combined: income gains for Aboriginal but not for non-Aboriginal households. 
o FNLMA or FNFMA on their own: results unclear. 

• Income gains for Aboriginal households are mostly driven by increases in labour income (i.e. not transfer income, 
which some perceive to be a ‘cost’ to taxpayers). 

• Income gains for Aboriginal households are spread over time, including some in the lead up to the agreement, 
as well as the years after an agreement is made. 

• Community-level income inequality decreases in response to attainment of a modern agreement, suggesting 
that increased local control in Aboriginal communities results in decreased inequality. 
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Case study 2: Incorporating Māori values into freshwater management 11,13 
 

Treaties have the potential to enable the incorporation of Indigenous values 
into governance and management arrangements, which can support 
Indigenous peoples to exercise their relational and reciprocal practices with 
their traditional lands and waters.  

A case study demonstrating these potential benefits is freshwater 
management in Aotearoa New Zealand following Te Tiriti o Waitangi/the 
Treaty of Waitangi and subsequent Treaty Settlement Acts. In 1840, Te Tiriti 
was signed between Māori and the settler-colonial government and in 1975, 
in response to ongoing breaches of Te Tiriti, the Waitangi Tribunal was 
established. The tribunal conducts hearings, develops reports and makes 
recommendations to government, which may result in settlements 
(legislated through Settlement Acts). Several Settlement Acts have focused 
on access, governance and management of freshwater bodies.  

Through the freshwater Settlement Acts, Māori people successfully argued 
and received acknowledgement from the New Zealand government that the 
settler-colonial government had not upheld the obligation from Te Tiriti to 
protect the sovereignty of the Māori and their taonga (tangible and 
intangible possessions) regarding the freshwater bodies of Aotearoa. The 
Settlement Acts acknowledge that rivers are living ancestors with their own 
life force, that the river’s life force represents the life force of tribes who are 
in relation with it, and explicate the customary rights and responsibilities of 
Māori relating to freshwater access, governance and management. The 
overarching goal of these settlements is to restore the health and wellbeing 
of the river, through enabling Māori values, ethics, and management of 
rivers and their resources.  

Settlements regarding freshwater bodies have enabled Māori people to re-
assert their cultural practices and knowledge in rivers management. For 
example, the first river to be recognised through treaty settlement 
processes was the Waikato River. The Waikato-Tainui Raupatu (Waikato 
River) Settlement Act 2010 established a Waikato River Authority 
responsible for developing recommendations for improving river health in 
line with the Integrated River Management Plan which is underpinned by 
tribal authority to access and manage the river in line with Māori values.  

Another example is the Te Awa Tuapa Act (2017) which granted personhood rights to the Whanganui River, the first act 
to take a ‘whole of river approach’ in alignment with Māori worldviews about the indivisible living whole of rivers. This 
act led to the development of a strategy developed in collaboration by iwi (Māori nation/tribe), central and local 
governments as well as community groups to support the environmental, social, cultural and economic wellbeing of the 
river.  

A study by Māori authors Karen Fisher and Meg Parsons studied the Nga Wai o Maniapoto (Waipa River) Act (2012), 
speaking to iwi representatives and conducting archival research. They found that the Waipa River Act provides 
substantially more recognition of the Māori interests in the Waipa River and enhanced their capacity to support river 
health compared with previous laws such as the Resource Management Act (1991). While they note complexities and 
difficulties of co-management within a non-Indigenous framework, the incorporation of Māori values has the potential 
for transformative change.  

These Settlement Acts represent a shift in non-Indigenous systems acknowledging, understanding, and incorporating 
the relationality of Māori and freshwater systems, and recognising Māori knowledges and cultures as the path towards 
healthy water systems and how that contributes to human health. The incorporation of Māori knowledge in water 
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Figure 1: Flow on effects of Treaty for river 
management 
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management can help to destabilise and decolonise water management practices which have negative impacts for the 
water ways. This example shows how treaty and the following settlement processes can enable paradigm shifts to 
include Indigenous values with a transformative effect across environments and people.  
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Case study 3: Security of land and access to natural resources  
A study by researchers in Canada compared two First Nations communities with differing treaty/land tenure 
agreements in place:  

• Little Red River Cree Nation (LRRCN), who have an historic 1899 treaty, and no comprehensive land claim 
agreement; and  

• Little Salmon/Carmacks First Nation (LSCFN), who agreed a comprehensive land claim agreement in 1997, with 
more explicit land tenure rights.26 

The researchers conducted interviews and surveys with members of each Nation about their natural resource harvesting 
practices on their traditional lands. They asked specific questions about security of access to their lands as compared 
with the past and the perception about how it might change into the future.  

A benefit evident in both communities is that cultural practices involving use of natural resources on traditional lands 
were widespread among members of each Nation (agreements include guaranteed rights to hunt, fish, gather, and 
trap). 

However, the researchers found that a large majority in both the treaty and land claim setting felt their access to 
traditional lands was insecure into the future. 

Reasons people identified for feeling insecure: 

• Work-related demands, not having enough time to engage in 
harvesting 

• Changing lifestyles of their youth 
• Government regulatory restrictions on land use 
• Competition from non-Indigenous hunters 
• Environment and natural resources being progressively destroyed 

by industrial economy (agriculture, forestry, oil and gas, mining), 
particularly on traditional lands not covered by the agreements. 

A main theme is that people felt they had little to no decision-making 
authority on their traditional lands not covered by the agreements, with 
governments having overriding powers. Continuing access to land was 
considered at risk from the conflicting land use priorities of government 
and the expanding impacts of industrial development. 

The researchers highlight that in other communities that have faced tenure insecurity internationally, it has led to 
unsustainable natural resource use and overexploitation for income generation in the short term, due to the fear of loss 
of access in the future. Some of the First Nations people interviewed expressed similar sentiments:  

“The forest is getting smaller and everyone is fighting over the forest. Soon nothing will be left.” 26 

  

Figure 2: Percep;ons about con;nuing access 
to lands into the future 
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