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Introduction

Treaties are accepted around the world as a way of resolving differences between First Peoples
and those who colonised their lands. Treaties were struck in North America and Aotearoa New
Zealand and continue to be negotiated in Canada. For many years, Australia was an outlier.
Until agreement on the first Statewide Treaty was reached between the First Peoples’ Assembly
of Victoria and the Victorian government in September 2025, no government in Australia had
ever negotiated a treaty with Aboriginal and Torres Strait Islander peoples. Notwithstanding
this recent development, the historical absence of a treaty or treaties has had clear consequences
for the nation’s political and legal system. As Yawuru man professor Mick Dodson has noted,
the lack of a treaty has left the moral and legal basis of the Australian nation ‘a little legally
shaky’.! It has also helped create a legal framework that fails to recognise First Peoples’ right

to self-determination.

Since 2016, the Victorian government has been actively pursuing a treaty process. In November
2024, following several years of preliminary work building the necessary institutions and
processes to facilitate talks, negotiations between the First Peoples’ Assembly and the State
government commenced.? Less than a year later, in September 2025, the parties announced
they had reached agreement on the first formal treaty in Australian history.’ The following

month, legislation implementing the agreement passed the Victorian Parliament.*

These are significant and momentous developments. Treaties are important for at least three
reasons.’ First, many people believe that a treaty is necessary to legitimate the existence of the
Australian state. Aboriginal and Torres Strait Islander peoples never ceded sovereignty, and the
Australian Constitution continues to ignore the existence of Indigenous political communities.
Treaty cannot change this history, but many Australians see it as a belated act of nation-building

that could recognise the status and place of First Peoples within the nation.® The ongoing and

! Mick Dodson, ‘We Dare to Hope: Treaty-Making in Australia’ in Harry Hobbs, Alison Whittaker and Lindon
Coombes (eds), Treaty-Making 250 Years Later (Federation Press, 2021) 203, 209.

2 First Peoples’ Assembly of Victoria, ‘Treaty Negotiations Begin in Victoria!” (Media Release, 21 November
2024) <https://www.firstpeoplesvic.org/news/treaty-negotiations-begin-in-victoria/>.

3 Cf Harry Hobbs and George Williams, ‘The Noongar Settlement: Australia’s First Treaty’ (2018) 40(1) Sydney
Law Review 1.

4 Statewide Treaty Act 2025 (Vic).

5 See, generally, George Williams and Harry Hobbs, Treaty (Federation Press, 2™ ed, 2020) 18-20.

® Mick Dodson and Lisa Strelein, ‘Australia’s Nation-Building: Renegotiating the Relationship between
Indigenous Peoples and the State’ (2001) 24(3) UNSW Law Journal 826.
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iterative process of treaty-making that will mark the ‘Treaty era’’ in Victoria could reconstitute

the moral and legal legitimacy of the state on the basis of ‘participation and consent’.?

Second, evidence from the United States and Canada suggests that treaties could also help close
the gap in Indigenous disadvantage. Three decades of research from the Harvard Project on
American Indian Economic Development reveals that self-governance through culturally
appropriate institutions may be key to improving socio-economic outcomes.’ Similar research
in Canada also speaks to the economic benefits of agreement-making. A comprehensive study
of Indigenous-State agreements signed between 1975 and 2015 found that Indigenous
communities that successfully negotiate treaties see household incomes rise and see a decrease
in the Gini coefficient for income inequality of 2.0 to 3.5 percentage points.!? It is through
treaties that Indigenous institutions of self-governance can be recognised and empowered in
Australian law, and the flow on socio-economic advantages obtained. These findings are
especially important in Australia, where treaty-making remains controversial. It demonstrates
that treaty is not merely symbolic but results in practical outcomes for people and communities.
As Premier Jacinta Allan has noted, ‘If you listen to the people directly affected by policies,

you get better outcomes — that’s commonsense’.!!

Finally, by encouraging conversations between and across communities, treaty processes can
promote positive and constructive relations between First Peoples and non-Indigenous
Australians. This is because treaties provide a language for citizens — both First Peoples and
non-Indigenous — to converse, and to articulate common aspirations and values that are

embedded in a shared history and expressed in shared institutions.!? The importance of a shared

7 Statewide Treaty (First Peoples’ Assembly of Victoria Ltd and the State of Victoria, negotiated, pending assent)
s 3.

8 John Borrows, ‘Ground-Rules: Indigenous Treaties in Canada and New Zealand’ (2006) 22(2) New Zealand
Universities Law Review 188, 203.

® Stephen Cornell and Joseph Kalt, ‘Two Approaches to Economic Development on American Indian
Reservations: One Works, the Other Doesn’t’” in Miriam Jorgensen (ed), Rebuilding Native Nations: Strategies for
Governance and Development (University of Arizona Press, 2007) 3.

10 Krishna Pendakur and Ravi Pendakur, ‘The Impact of Self-Government, Comprehensive Land Claims, and
Opt-In Arrangements on Income Inequality in Indigenous Communities in Canada’ (2021) 47(2) Canadian
Public Policy 180.

1 Jacinta Allan, Natalie Hutchins, Ngarra Murray and Reuben Berg, ‘Negotiations for Australia’s First Treaty
Commence’ (Joint Statement, 21 November 2024) <https://www.premier.vic.gov.au/negotiations-australias-first-
treaty-commence>.

12 Jeremy Webber, Reimagining Canada: Language, Culture, Community, and the Canadian Constitution
(McGill-Queen’s University Press, 1994) 192-3.
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language is recognised in the Statewide Treaty, which includes agreement on measures

designed to transform Victoria into a ‘Treaty State’.!3

These significant potential benefits can only accrue if treaty processes are successful. This is
by no means guaranteed. Without a history of treaty-making, the concept of what a treaty is or
involves remains vague for many, including government, First Peoples and non-Indigenous
Australians.!'* This knowledge gap may lie behind some unease or anxiety over the nature or

practice of treaty-making in Victoria.

This report has been prepared for the Treaty Authority. It provides answers to common
questions relating to modern Indigenous-State treaty-making, with the aim of informing staff
and members of the Treaty Authority and supporting their efforts in building community
knowledge about Treaty. The questions were developed by the Treaty Authority in conversation
with the report’s author. In seeking to provide background knowledge, the report is pitched at
a high but accessible level. Nonetheless, given its limited scope, the report cannot cover every

issue in sustained detail.

The report was initially prepared in January 2025. It has been updated, in part, following the
successful negotiation of the first Statewide Treaty and passage of the Statewide Treaty Bill
2025 (Vic) through the Victorian Parliament in October 2025. The report was prepared through
desktop research. The author gathered information from a variety of existing sources such as

books, peer reviewed journal articles, government websites, and news reports.

At the outset it is useful to explain the choice of language. The three case studies explored in
this paper (Canada, Aotearoa New Zealand, and Victoria) adopt various terminology to
describe steps within treaty-making processes. This report adopts the following language to

describe the stages in treaty-making process.

1. The negotiation stage involves formal discussions between the parties aimed at

reaching an agreement. In most processes, this stage is divided into several phases. This

13 Statewide Treaty (First Peoples’ Assembly of Victoria Ltd and the State of Victoria, negotiated, pending
assent) Schedule B, B1.

!4 Tom Clark, Ravi de Costa and Sara Maddison, ‘“The Treaty’s Going to Give the Recognition that this Wasn’t
Right”: Optimism and Pessimism in Non-Indigenous Attitudes to Treaties in Australia’ (2019) 40(6) Journal of
Intercultural Studies 665.



is intended to ensure discussions take place under clearly established rules, parties
understand the topic that is the focus of talks at that time, and progress can be
maintained. These phases might involve preliminary talks to identify areas of interest,
more detailed substantive conversations, and a later period of technical and legal
discussion to ensure the agreement can be implemented. An independent umpire may

support the negotiation by resolving disputes and encouraging discussions.

The finalisation stage follows the negotiation stage. It too may involve several steps.
The agreement must be signed by the negotiating teams. Depending on the jurisdiction,
it may then need to be ratified in a community vote by the relevant First Peoples (or, in
Victoria in relation to Statewide Treaties, the First Peoples’ Assembly). It could also
require the government introduce legislation to provide statutory backing for the Treaty.

This could involve constitutional amendment.

The implementation stage requires the executive to action the agreement, including by
changing relevant policies and procedures within the public service and, if appropriate,

supporting the establishment of culturally appropriate forms of government.

If a dispute arises over the implementation of a treaty, enforcement mechanisms should
be used. Dispute resolution processes are generally set out in the treaty itself. If these
do not resolve the disagreement, State courts will ultimately conclusively determine the

matter.



Common Questions

1. Whatis a Modern Treaty?

Treaties between Indigenous peoples and the State have been reached in many countries,
including the United States, Aotearoa New Zealand and Canada. In fact, modern treaties are
still being negotiated in Canada today, while in Aotearoa New Zealand the Crown has engaged
for many years in a process of settling disputes arising out of its failure to follow obligations

under te Tiriti O Waitangi (the Treaty of Waitangi).

Modern and historic agreements

Modern Treaties are a continuation of historic practices, but they differ in process and form
from agreements negotiated during colonial periods. As the Supreme Court of Canada has

explained, historic treaties were brief with ‘lofty’!>

promises articulated in a ‘lean and often
vague vocabulary’.!¢ Historic agreements were also negotiated quickly and agreed to by
Indigenous signatories without legal advice.!” In some cases, Crown representatives drafted
settlements prior to negotiations and points agreed to during discussions were simply ignored

so as to avoid having to prepare a new document.'®

Similar challenges present themselves in Aotearoa New Zealand. The English version of te
Tiriti O Waitangi (the Treaty of Waitangi) was drafted by William Hobson and James Busby
before being translated into te reo Maori. It was then presented to hapii (subtribes) for their
assent. While there was discussion among Maori whether they should accept it, its terms were
not negotiated.!” These sorts of irregularities have led some scholars to suggest that historic
treaties would be set aside by courts as invalid.?° Nevertheless, for Indigenous nations, these
agreements serve important political and legal functions. They stand as recognition of their

status as sovereign communities and establish a framework for negotiations with the State.

15 Beckman v Little Salmon/Carmacks First Nation [2010] 3 SCR 103 [12] (Binnie J).

16 R v Morris and Olsen [2006] 2 SCR 915, 927 [18].

17 Ontario (Attorney-General) v Restoule, 2024 SCC 27 [76].

18 Leonard Rotman, ‘Taking Aim at the Canons of Treaty Interpretation in Canadian Aboriginal Rights
Jurisprudence’ (1997) 46 University of New Brunswick Law Journal 11, 27.

19 Harry Hobbs and Stephen Young, ‘Modern Treaty-Making and the Limits of the Law’ (2021) 71 University of
Toronto Law Journal 235, 246.

20 Michael Coyle, ‘Marginalised by Sui Generis? Duress, Undue Influence and Crown-Aboriginal Treaties’ (2008)
32(2) Manitoba Law Journal 34.



The process of negotiation is very different for contemporary agreements. Modern treaties are
the product of intense and sustained negotiations between sophisticated parties taking many
years. The result is a ‘detailed’?! and ‘comprehensive lawyerly document’,?? collaboratively
drafted which outlines rights and obligations in precise terms. Furthermore, although unequal
bargaining power cannot simply be wished away, a range of constitutional principles, processes
and institutions (such as the honour of the Crown and the British Columbia Treaty

Commission) structure negotiations in such a way that the interests and perspectives of

Indigenous parties form a more central role in the settlement than they did in previous eras.??

Criteria determining if an agreement constitutes a “treaty”

Modern treaties can encompass a wide variety of forms, processes and outcomes, reflecting the
experiences and perspectives of the parties to such agreements. While flexible, however, a

modern treaty must satisfy some criteria.

Those criteria should reflect international standards. The United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP),** adopted in 2007 and endorsed by Australia in 2009
is the most significant contemporary human rights instrument relating to Indigenous peoples.
Article 3 recognises and affirms that ‘Indigenous peoples have the right to self-determination’,
which entails the right to ‘freely determine their political status and freely pursue their
economic, social and cultural development’. In exercising this right, Article 4 states that
Indigenous peoples have ‘the right to autonomy or self-government in matters relating to their

internal and local affairs’.

Other key standards can be discerned from the practice of agreement-making in comparative
jurisdictions. Since 1973, Canada has engaged in processes of modern treaty-making with
Indigenous nations who had not previously signed treaties. In all settlements adopted, the status

of the Indigenous nation as a distinct political community is acknowledged, and in most

2L First Nation of Nacho Nyak Dun v Yukon [2017] 2 SCR 576, 593 [36].

22 Beckman v Little Salmon/Carmacks First Nation [2010] 3 SCR 103 [58] (Binnie J).

23 Julie Jai, ‘The Interpretation of Modern Treaties and the Honour of the Crown: Why Modern Treaties Deserve
Judicial Deference’ (2009) 26 National Journal of Constitutional Law 25.

24 GA Res 61/295, UN GAOR, 61st sess, 107th plen mtg, Supp No 49, UN Doc A/RES/61/295 (13 September
2007) (‘UNDRIP’).



agreements, a degree of self-government over internal and local affairs is recognised. In
Aotearoa New Zealand, following the establishment of the Waitangi Tribunal in 1975, the
Crown has engaged in negotiations aimed at settling grievances arising out of allegations it
breached te Tiriti o Waitangi (the Treaty of Waitangi) by actions, inactions, laws or policies.
Talks are conducted in good faith and seek to reach comprehensive, durable and fair
settlements. In both States, the status of Indigenous nations as distinct political communities
exercising their inherent rights is the foundation of negotiations. These standards and

developments are of critical importance in developing criteria to identify a Treaty.

Drawing on the UNDRIP and contemporary negotiations, Palawa lawyer Michael Mansell has
argued that a treaty is a legally binding agreement between at least one state and Indigenous
peoples that recognises the status of the Indigenous community as a sovereign people and is
enforceable under domestic law.?> Mansell’s definition is valuable, but it can be developed
further. In other work, Professor George Williams and I have identified three criteria that

differentiate a Treaty from other legal agreements.?® A Treaty must

1. Recognise that First Peoples are distinct from other Australians

2. Be developed through a process of respectful negotiation rather than litigation

3. Constitute a just settlement of claims. As part of this, a treaty must recognise First
Peoples retain the right to self-determination and establish or recognise First Peoples’

institutions to facilitate that right.

(1) Recognition

The first criterion is recognition. A Treaty acknowledges Indigenous peoples as a distinct polity,
based on their status as prior self-governing peoples who owned and occupied the land before
colonisation. A polity is a distinct political community composed of individuals collectively
united by identity. It can take many forms, including a nation-state or a sub-state unit.
Indigenous communities (including Traditional Owner groups) have a long history operating

as a distinct society, with a unique economic, religious and spiritual relationship to their land.

25 Michael Mansell, Treaty and Statehood: Aboriginal Self-Determination (Federation Press, 2016) 99-102.
26 Harry Hobbs and George Williams, ‘The Noongar Settlement: Australia’s First Treaty’ (2018) 40(1) Sydney
Law Review 1, 7-14.



This status is already recognised in some aspects of Australian law,?’ including distinct
entitlements to land,?® protection of cultural heritage?® and an Indigenous sector that represents

and delivers services to First Peoples.

Recognising Indigenous communities constitute a polity is a first step in any treaty relationship.
Acknowledgment of this status differentiates Indigenous peoples from other citizens of the
state. It is through this recognition the State commits to reconcile ‘the pre-existence of
aboriginal societies with the sovereignty of the Crown’.3? It also reflects international law. The
UNDRIP confirms that Indigenous peoples have multiple nested or overlapping nationalities.
The Declaration guarantees Indigenous peoples have the right ‘to a nationality’,’! as well as

the right to ‘belong to an Indigenous community or nation’ determined in accordance with the

‘traditions and customs of the community or nation concerned’.3?

Forms of acknowledgment will vary depending on what the parties negotiate. The preamble to
the Advancing the Treaty Process with Aboriginal Victorians Act 2018 (Vic) records simply
that ‘The State of Victoria acknowledges Victorian traditional owners as the first peoples of
what is now known as Victoria’. In the Northern Territory, the 2018 Barunga Agreement
included a more fulsome recognition. Under the Agreement — which obtained legislative

authorisation — the Territory government and four Aboriginal Land Councils agreed that:

a) Aboriginal people, the First Nations, were the prior owners and occupiers of
the land, seas and waters that are now called the Northern Territory of
Australia.

b) The First Nations of the Northern Territory were self-governing in
accordance with their traditional laws and customs; and that

c) First Nations peoples of the Northern Territory never ceded sovereignty of

their lands, seas and waters.>3

27 Dylan Lino, ‘Towards Indigenous-Settler Federalism’ (2017) 28 Public Law Review 118, 121.
28 See, for example, Native Title Act 1993 (Cth).

2 See, for example, Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth).
30 Delgamuukw v British Columbia [1997] 3 SCR 1010, 1124 [186].

3L UNDRIP (n 24) art 6.

32 UNDRIP (n 24) art 9. See also art 33.

33 Treaty Commissioner Act 2020 — Appendix A: The Barunga Agreement, Principles 6(a)-(c).

10



It is for the parties to determine the form of acknowledgment in any modern agreement. The
Victorian Statewide Treaty and Statewide Treaty Act 2025 (Vic) include a fulsome
acknowledgment of history and the continuing impact of colonisation, which stretches across
several pages. As part of this acknowledgment, the parties confirm that First Peoples possess a

‘distinctive status’, which 1is:
born of their connection to these lands, waters, skies and stars of this continent,
including the Country now called Victoria. These rights are inherent, not granted
by the State, and flow from First Peoples’ own laws, cultures, and connection to
Country, as recognised in the UNDRIP.>*

Unlike the Northern Territory, the acknowledgement does not mention the word “sovereignty”.

(2) Negotiation

The second criterion is process orientated, but it does impose substantive obligations on the
parties. A modern treaty is a political agreement reached by a fair negotiation process conducted
in good faith. Negotiation is an appropriate process for resolving disputes between Indigenous
peoples and the state.’® It allows for flexibility, builds trust, and can produce agreements
supported by all parties. It is also built on the recognition that winner-take-all processes are
unlikely to endure or produce good outcomes. Negotiation is particularly valuable in Australia.
Australian law does not recognise First Peoples’ right to self-determination and is limited in
protecting and promoting rights held by First Peoples by virtue of their status as First Peoples.>®
As a political process involving parties sitting around the table, negotiations can lead to better

outcomes than those that might be achieved through litigation.

Securing a fair negotiation process is challenging given deeply unequal power relationships. In
Canada and Aotearoa New Zealand, courts have developed constitutional principles that

structure the relationship between Indigenous peoples and the Crown and respond to the

34 Statewide Treaty (First Peoples’ Assembly of Victoria Ltd and the State of Victoria, negotiated, pending
assent) s 1.4.

35 Williams and Hobbs (n 5) 9-12.

36 The race power in the Australian Constitution empowers the federal Parliament to pass laws on the basis of
race. Although the scope of this power has not been clarified, it has been used to enact laws that discriminate
adversely against Aboriginal and Torres Strait Islander peoples: see, for instance, Northern Territory National
Emergency Response Act 2007 (Cth).
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problem of unequal bargaining power. These principles impose obligations on the Crown to
avoid ‘sharp dealing[s]’,>” and negotiate under principles of ‘good faith, reasonableness, trust,
openness and consultation’.?® In Aotearoa New Zealand, these principles have been further
elaborated by the Waitangi Tribunal. In its Te Whdnau o Waipareira Report, the Tribunal
explained that negotiation should be ‘conducted in a spirit of partnership with the mutual goal
of enhancing the status of the other party and the quality of the relationship’.3* The UNDRIP
provides more detail on the required standard. The Declaration provides that negotiations
should respect the status of Indigenous peoples as a distinct and equal political community. In
practice, this means that negotiations must be conducted in good faith with representatives

freely chosen by Indigenous peoples through their own governance structures.

It is not possible to entirely equalise bargaining power between First Nations and the State
(though in Victoria see the development of the Treaty Negotiation Framework, discussed
below). However, given modern treaties will take the legal form of a contract, a range of
remedies are available to the parties. For instance, if a Traditional Owner group (or some
members of that Group unhappy with a Traditional Owner Treaty) established that the State
exerted illegitimate pressure which induced them to enter into an agreement, a court may set
aside the treaty.*® This result can be avoided if Parliament enacts a bill to implement the treaty.

Legislation to this effect would preclude a challenge to the agreement.*!

(3) Settlement of Claims

The third condition is the most significant. Treaties require both sides to accept a series of
responsibilities that bind the parties in an ongoing relationship of mutual obligation. The
content of any negotiated settlement will differ in accordance with the aspirations and capacity
of each Indigenous community and the priorities of the state. However, Treaties contain more
than mere symbolic recognition. Treaties recognise that Indigenous communities possess and
maintain an inherent right to sovereignty and, as an exercise of that right, recognise or create

structures of culturally appropriate governance and establish means of decision-making and

3 R v Badger [1996] 1 SCR 771, 794 [41].

38 New Zealand Maori Council v A-G (NZ) [2008] 1 NZLR 318, 337 [81] (Court of Appeal).

39 Waitangi Tribunal, Te Whinau o Waipareira Report (1998) 234.

40 Michael Coyle, ‘Marginalised by Sui Generis? Duress, Undue Influence and Crown-Aboriginal Treaties’ (2008)
32(2) Manitoba Law Journal 34.

41 Sébastien Grammond, ‘Aboriginal Treaties and the Law’ (1994) 20 Queen s Law Journal 57.
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control that amounts to a form of self-government. This is consistent with the UNDRIP. As
noted above, the Declaration provides that Indigenous peoples have the ‘right to autonomy or

self-government’ in relation to ‘internal and local affairs’,*?

including the ability to wield
greater control over land and resources, as well as authority to ensure cultural preservation and

integrity.*

As we will see below, this is also consistent with State practice. In Canada, modern treaties
recognise and empower First Nations with law-making authority over matters relating to their
identity. This includes child and family services, education, and cultural heritage, among many
other fields. In Aotearoa New Zealand, the Waitangi Tribunal has adopted a similar
understanding, explaining that the Treaty of Waitangi protects ‘the ability of tribal communities
to govern themselves as they had for centuries, to determine their own internal political,
economic, and social rights and objectives, and to act collectively in accordance with those

determinants’.**

A Treaty will include other measures that aim at providing redress for past injustice and
establishing a framework to secure the foundations for a just relationship. This could include
agreed financial compensation, return of land, formal recognition of historic wrongs (truth-

telling), cultural redress, and symbolic gestures of reconciliation, such as state apologies.

In agreeing to a series of mutual obligations and responsibilities, Indigenous polities and the
State must accept that the agreement constitutes a settlement of their claims. However, this
does not mean that Indigenous nations must surrender their rights and interests nor that the
agreement cannot evolve.*> A treaty is a ‘living instrument’#¢ that does not conclude the
relationship, but ‘redefine[s] the rules for future engagement’.*’ After all, reconciliation is not
achieved by signing a treaty. Reconciliation is an ongoing and continuing process of discussion

and dialogue.

42 UNDRIP (n 24) art 4.

43 UNDRIP (n 24) arts 11-23, 31-6.

4 Waitangi Tribunal, Turanga Tangata Turanga Whenua: The Report on the Turanganui a Kiwa Claims (Wai 814,
2004) vol 1, 113

4 See Department of Justice, Canadian Government, Principles: Respecting the Government of Canada’s
Relationship with Indigenous Peoples (2018) (‘RRR Policy’).

46 New Zealand Maori Council (1987) [1987] 1 NZLR 641, 656 (Cooke P).

47 Maureen Tehan et al, ‘Sharing Land and Resources: Modern Agreements and Treaties with Indigenous People
in Settler States’ in Marcia Langton et al (eds), Settling with Indigenous Peoples: Modern Treaty and Agreement-
Making (Federation Press, 2006) 1, 15.
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2. How is a Treaty Different from Other Agreements or Government Initiatives?

There are many examples of agreements between Indigenous peoples and governments, both
in Australia and around the world. In Australia, there are agreements relating to land rights,
joint management of national parks, and resource benefit-sharing agreements. In Victoria, for
example, the Traditional Owner Settlement Act 2010 (Vic) establishes a framework for First
Peoples to achieve state recognition of certain rights to their traditional lands. These agreements
can secure important outcomes and may empower First Peoples to play a meaningful role in
the development and implementation of solutions to problems faced by their communities.

However, they are not treaties.

They are not treaties because they do not meet the third condition set out above. While many
of these processes offer similar benefits to modern treaties in Canada, including state apologies,
recognition of status, and transfer of land, they do not recognise Indigenous self-government.
Under the Traditional Owner Settlement Act, for instance, self-government is limited merely
to joint management of national parks and reserves. Joint management can bring benefits to
First Peoples, but it falls far short of the degree of authority and control required under the
UNDRIP and recognised in contemporary treaty processes in Canada. As we will see, modern
treaties in Canada recognise and empower First Nations with law-making authority in defined

areas. In some cases, these laws even prevail over inconsistent federal and provincial laws.

This point is key. A Treaty must recognise or create structures of culturally appropriate
governance and establish means of decision-making and control that amounts to a form of self-

government. Without this, the agreement is not a Treaty.

The Victorian treaty process is working towards this standard. It establishes institutions through
which First Peoples will eventually be able to exercise self-determination. The Statewide
Treaty is grounded in the inherent rights and status of First Peoples’, including their right to
self-determination. As an exercise of this right, the Treaty establishes Gellung Warl, a new
representative and deliberative body designed to advance First Peoples’ collective decision-

making and hold government to account.*® Gellung Warl comprises three arms:

48 Statewide Treaty (First Peoples’ Assembly of Victoria Ltd and the State of Victoria, negotiated, pending
assent) ss 5-6; Statewide Treaty Act 2025 (Vic) s 10.

14



e The First Peoples’ Assembly of Victoria: The pre-existing representative body which
played a central role in negotiating the Treaty and will be the central decision-making
arm of Gellung Warl.

e Nginma Ngainga Wara: An independent oversight and accountability mechanism.

e Nyerna Yoorrook Telkuna: An ongoing, non-judicial, and self-determined truth-telling

mechanism.

The Assembly is not provided with extensive decision-making powers at present. Rather, it is
limited to making decisions relating to how First Peoples’ organisations in Victoria provide
certificates evidencing that a person is accepted as an Aboriginal or Torres Strait Islander
person by the Aboriginal or Torres Strait Islander community. Nevertheless, both parties have
agreed that Gellung Warl will be ‘generative and will continue to evolve’,* as further Statewide
Treaties are negotiated. It is thus expected that the Assembly’s decision-making power will

develop over time.

4 Statewide Treaty Act 2025 (Vic) s 30(c).
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3. Are Modern Treaties Subject to Australian Law?

Historic agreements negotiated during the colonial period in North America and Aotearoa New
Zealand were valid international treaties. As international lawyer lan Brownlie has noted in
relation to te Tiriti O Waitangi (Treaty of Waitangi), these agreements ‘presupposed the legal
and political capacity of the chiefs of New Zealand to make an agreement which was valid on
the international plane’.>® The Special Rapporteur on the Sub-Commission on Prevention of
Discrimination and Protection of Minorities, reached the same conclusion in his 1997 report
on treaties with Indigenous peoples.’! The key point here is that by entering into formal
agreements with the Indigenous peoples they met, the European powers acknowledged the

legal capacity of those peoples to make such treaties.

Modern agreements are different. While modern treaties in North America draw on long
practices of treaty-making between colonial powers and First Peoples, they differ in
fundamental ways. Most significantly, process of colonisation and state formation mean
Indigenous-State treaties have been ‘domesticated’.>? Negotiations take part within the
constitutional framework of the State, and agreements obtain their legal force through
Parliamentary enactment of legislation implementing the Treaty. The Victorian Statewide
Treaty is given force by Victorian legislation and is subject to Australian law. This does not
mean that modern Treaties cannot secure important benefits and meet First Peoples aspirations,
but it does raise a different set of issues around finalisation and enforcement. These will be

discussed in more detail below.

50 Jan Brownlie, Treaties and Indigenous Peoples: The Robb Lectures (Clarendon Press, 1992) 8.

51 Miguel Alfonso Martinez, Special Rapporteur, Studies on Treaties, Agreements and Other Constructive
Arrangements between States and Indigenous Populations, UN Doc E/CN.4/Sub.2/1999/20 (22 June 1999).

52 Ibid 24 [192]. See further Simon v The Queen [1985] 2 SCR 387, 404: ‘An Indian treaty is unique; it is an
agreement sui generis which is neither created nor terminated according to the rules of international law’.
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4. How can First Peoples’ Sovereignty be Recognising within the State?

One question that often arises is how a First Nation can be recognised as a “sovereign nation”
in a Treaty but also included within the State. Is it possible for a nation-to-nation agreement to

be struck with Victoria?

Sovereignty is a complex term. At its base, it concerns ideas of political and legal authority, but

there is no simple definition that is accepted by all; its meaning depends on context.

First Peoples in Australia consider sovereignty to be inherent to Indigenous political

communities. It does not flow from the Australian Constitution or any other settler document

or institution. Nor does it require recognition by a government or court to activate it. Rather, as

Tanganekald, Meintangk and Boandik professor of Law Irene Watson explains, sovereignty

entails ‘being in relationship with, belonging and being responsible to the lands of our
) 53

ancestors’.”> On this account, sovereignty is often expressed as a spiritual notion. The Uluru

Statement from the Heart, for example, records sovereignty as:

the ancestral tie between the land, or “mother nature”, and the Aboriginal and
Torres Strait Islander peoples who was born therefrom, remain attached thereto,

and must one day return thither to be united with our ancestors.>*

This understanding of sovereignty differs from the way that it is expressed in Australian law.
For instance, the High Court of Australia has consistently maintained that it cannot recognise
Aboriginal and Torres Strait Islander sovereignty because the assertion of sovereignty by the
British Crown ‘necessarily entailed...that there could thereafter be no parallel law-making
system’.%> Of course, this does not prevent the Victorian Parliament from empowering the First
Peoples’ Assembly, or Traditional Owner Groups with law-making authority (in fields

constitutionally open to the State, such as education).

53 Irene Watson, ‘The 2007 Declaration on the Rights of Indigenous Peoples: Indigenous Survival — Where to
from Here?’ (2011) 20 Griffith Law Review 507, 509.

5% Uluru Statement from the Heart (‘Uluru Statement’), Uluru, 26 May 2017.

55 Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422, 444 [44] (Gleeson CJ,
Gummow and Hayne JJ). See also Coe v Commonwealth (No 2) (1993) 68 ALJR 110, 115 (Mason CJ); Walker v
New South Wales (1994) 182 CLR 45, 50 (Mason CJ); Love v Commonwealth;, Thoms v Commonwealth (2020)
270 CLR 152 [356] (Gordon J).
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It is important to note also that not all expressions of Indigenous sovereignty conflict with the
political and legal authority of the State. Professor Larissa Behrendt (Euahleyai / Gamillaroi)

has explained that for many First Peoples:

the recognition of sovereignty is a device by which other rights can be achieved.
Rather than being the aim of political advocacy, it is a starting point for
recognition of rights and inclusion in democratic processes. It is seen as a
footing, a recognition, from which to demand those rights and transference of

power from the Australian state, not a footing from which to separate from it.>

This perspective is consistent with international law. Article 3 of the UNDRIP provides that
Indigenous people have the ‘right to self-determination’, meaning they may ‘freely determine
their political status and freely pursue their economic, social and cultural development’, while
Article 5 guarantees Indigenous peoples the right to maintain their distinct institutions.
Although broadly framed and suggestive of an expansive understanding of sovereignty, this
right is conditioned by Article 46(1), which protects the territorial integrity of existing states,
and Article 4 which limits the right to self-determination to the ‘right to autonomy or self-

government’ in relation to ‘internal and local affairs’.

This is the approach that is being following in the Victorian treaty process. The first Statewide
Treaty recognises the distinctive rights and status of First Peoples in Victoria and establishes a
new self-determined institution through which those rights may be operationalised. The
exercise of self-determination and sovereignty may be limited to self-government in relation

to internal and local affairs, but it does not conflict with the sovereignty of the Australian State.

Many Indigenous peoples and communities may not be satisfied with this arrangement.
Tanganekald, Meintangk, and Boandik professor of law Irene Watson has argue that
recognition of Indigenous sovereignty by or within Australian law ‘inevitably reinstates

colonial law’>7, and thus leaves Indigenous peoples ‘subservient to the rules of the state’.>® It

56 Larissa Behrendt, Achieving Social Justice: Indigenous Rights and Australia’s Future (Federation Press, 2003)
99.

57 Irene Watson, Aboriginal Peoples, Colonialism and International Law: Raw Law (Routledge, 2015) 2.

58 Ibid 91.

18



is entirely legitimate for an Indigenous nation to choose not to take part in the Victorian treaty

process because they agree with this position.

Ultimately, if disputes over sovereignty become too difficult, it may be easier to park them to
one side. As the Canadian Royal Commission on Aboriginal Peoples concluded in 1996,
‘detailed examination of sovereignty is ultimately a distraction’, for ‘[d]ifferences in deep
political beliefs are best dealt with by fashioning a mutually satisfactory and peaceful
coexistence’.” Treaties are political agreements that are best conceived as efforts to renegotiate

the terms on which this continent is shared.

59 Canadian Royal Commission on Aboriginal Peoples, Restructuring the Relationship (Report Vol 2, 1996) vol
2, 18.
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5. Is there a Simple way to Understand the Concept and Practice of Treaty?

The above definition has been drafted to avoid legalese. However, in circumstances where
many Australians have little understanding or awareness of and about treaties, it is important
that plain language accounts are made available. These accounts are informed by case law from
the Supreme Court of Canada when interpreting both historic and modern agreements but speak
to the nature or character of treaty-making more broadly and are therefore relevant in the

Victorian context.

The Supreme Court of Canada has held that Treaties are unique instruments.®® They involve ‘a
solemn exchange of promises’,®! and constitute ‘an agreement whose nature is sacred’.%? They
are ‘fundamental agreements’ that ‘reflect a lasting commitment to maintaining a just
relationship’ between the State and Indigenous peoples ‘and were intended to be honoured by
the parties for “so long as the sun rises and the river flows™’.%* Although, as a matter of law,
they take the form of a contract, they are ‘not contracts’,%* or at least not ‘ordinary common
law contract[s]’.% Rather, they are ‘nation-to-nation agreements’ that possess a ‘constitutional’
quality.® Tt is through treaty making that the State commits to reconcile ‘the pre-existence of

aboriginal societies with the sovereignty of the Crown’.%” It is through Treaty that both sides

can come to accept that, in the words of Chief Justice Antonio Lamer, ‘we are all here to stay’.5®

The jurisprudence from the Supreme Court of Canada is helpful in developing an accessible
account of Treaty. Modern treaties are vehicles of reconciliation and inclusion of Indigenous
peoples within the state. They are a framework for addressing past injustices and building new
relationships based on self-determination, justice, and respect. They are promises by diverse
political communities to reconcile competing claims though dialogue and mutual agreement.
They are efforts by First People and the State to establish long-term legal relationships and
share land and governance. They are a language for Indigenous and non-Indigenous citizens to

listen, to talk, and to articulate common aspirations and values. This is because, ultimately, a

%0 R v Sioui [1990] 1 SCR 1025, 1038.

8L R v Sundown (1999) 1 SCR 393, 407 [24].

2 R v Badger [1996] 1 SCR 771, 793 [41]

3 Shot Both Sides v Canada, 2024 SCC 12, [1].

8 Ontario (Attorney-General) v Restoule, 2024 SCC 27 [96].

5 Nunavut Tunngavik Inc. v Canada (Attorney-General) 2009 NUCA 2 [6].
% Ontario (Attorney-General) v Restoule, 2024 SCC 27 [103].

7 Delgamuukw v British Columbia [1997] 3 SCR 1010, 1124 [186]

8 Delgamuukw v British Columbia [1997] 3 SCR 1010, 1124 [186].
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modern treaty is a marriage, not a divorce.® Like all marriages it may have its challenges, but
it should be built on a firm basis of mutual respect and partnership and serve as a foundation

for an ongoing positive relationship.

8 Carole Blackburn, ‘Producing Legitimacy: Reconciliation and the Negotiation of Aboriginal Rights in Canada’
(2007) 13(3) Journal of the Royal Anthropological Institute 621, 627.
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6. What is Achievable in Treaty Negotiations?

It is not possible to be prescriptive about the outcomes brought about by a Treaty. This reflects
the fact that any terms are ultimately determined by the negotiating parties and that First
Peoples across the globe have diverse aspirations and capacities. As noted above, however, a
Treaty must include some minimum content. On the account set out above, it would need to
include recognition of the right to self-determination and institutions to facilitate that right.
That could include, as an example, a self-determined representative assembly, and law-making
power over certain areas/fields. This is consistent with the account by Palawa lawyer Michael
Mansell. Mansell argues that a Treaty must include outcomes relating to land, empowerment,
compensation and reparations, status, and self-determination.”® These issues commonly form
part of modern treaties and treaty settlements in Canada and Aotearoa New Zealand. This
section provides a concise outline of matters that are achieved in treaty processes in Canada
and treaty settlements in Aotearoa New Zealand. These examples are not intended to suggest
that the same outcomes will be achieved in Australia, but to indicate the type of matters that

may be considered as part of negotiations.

Canada — Nisga’a Treaty

In Canada, 26 comprehensive agreements between First Peoples and the state have been
reached since 1973, and 75 claims are at various stages of negotiation. These treaties cover a
significant area of Canada, stretching from British Columbia and Yukon in the West, to Nunavut
in the Northeast. While each treaty is specific to the relevant community, as well as place,
history and circumstance, they share a number of common elements relating to land ownership,
resources, cultural heritage, financial compensation and reparations, and self-governance. The

Nisga’a Treaty finalised in 1998 offers a useful example.

The traditional Country of the Nisga’a First Nation is located in the Nass River valley of
northwest British Columbia. This is a remote area of the country and the vast majority of people

living in this region are Nisga’a. The 2021 Canadian census recorded that 4,890 people

70 Mansell (n 25) 120.
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identified as Nisga’a with 1,794 living on Country.”! While updated figures are not available,

in the 1990s it was recorded that around 260 non-Nisga’a live on Nisga’a Country.”?

The Nisga’a Treaty was the first modern treaty negotiated in British Columbia. Under the
Treaty, the Nisga’a obtained a comprehensive settlement recognising rights over land,
resources, culture, and self-governance, alongside a financial package. A short overview of the
specific terms is set out below. Please note that this is a very brief account of an agreement that

stretches over 200 pages.

- Land: The Nisga’a obtained fee simple ownership of 2000km? of their traditional

territory (comprising around 7 per cent of their total claim).”

- Resources and culture: They obtained rights to hunt (for food, or social and
ceremonial purposes) in over 16,000 km? of land and the right to enact laws to regulate
their hunt, as well as the right to fish in over 20,000 km? of land, and an attendant right
to enact laws to regulate their fishery as well as establish and operate commercial

fisheries.”*

- Finance: The financial settlement comprised two parts: a CAD 280 million capital
transfer to be paid over 14 years; and a five-year fiscal financial agreement totalling
CAD 38 million per year to ensure the Nisga’a government can provide public services
‘at levels reasonably comparable to those generally prevailing in northwest British

Columbia’.”

- Self-government: The Nisga’a exercise self-government through their own
representative structures. The Nisga’a government is empowered with relatively
extensive concurrent law-making authority. The legislature may enact laws over matters

relating to Nisga’a identity. This includes the administration and management of their

"1 JV Powell and Vickie Jensen (updated by Calina Ellwand and Michelle Filice), ‘Nisga’a’, The Canadian
Encyclopedia (25 August 2023) <https://www.thecanadianencyclopedia.ca/en/article/nisgaa>.

2 Doug Sanders, ‘The Nisga’a Agreement’ (1996) 1(3) Australian Indigenous Law Reporter 466.

3 Carole Blackburn, Beyond Rights: The Nisga'a Final Agreement and the Challenges of Modern Treaty
Relationships (University of British Columbia Press, 2021) 23.

" Nisga’a Final Agreement signed 4 May 1999, (entered into force 11 May 2000) ch 6(4)-(7), ch 8 (‘Nisga'a
Treaty’).

5 Nisga’a Treaty (n 74) ch 15(3).
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government, citizenship, the preservation of their culture and language, land and assets,
as well as the organisation and structure of health, child and family services, adoption
and education.”® In these subject matters, Nisga’a laws take priority (prevail over)
inconsistent federal or provincial laws (though note that in some cases, the Nisga’a law
will need to be consistent with federal or provincial standards). Nonetheless, in essence,
the Nisga’a are the highest law-making authority on matters to do with their internal
and local affairs. The Treaty also empowers the Nisga’a to enact laws over a broader
field, including for example, to establish police services (with the approval of the
Attorney-General of British Columbia),’”” a Court (with the approval of the provincial
cabinet),’® and to regulate the sale of alcohol. In these areas, however, an inconsistent

federal or provincial law will prevail over a Nisga’a law.

Canada — Tsawwassen Treaty

The Nisga’a Treaty concerns a First Nation in a remote part of the province, but not all modern
agreements have been negotiated in areas where First Peoples comprise a significant majority
of the population. The Tsawwassen First Nation is located in the southern part of modern-day
Vancouver. The First Nation has a membership of 491 people, of whom around half live on
Country.” After several years of negotiations, in 2007, the Tsawwassen Treaty was signed.°
The Treaty contains a similar settlement package to the Nisga’a Treaty, albeit modified given
their distinct circumstances. The treaty includes fee simple ownership of (a much smaller parcel
of) traditional land, rights to hunt and fish and make laws regulating their activities over
additional parcels of land, the right to self-government and make laws over matters relating to
Tsawwassen identity, and a financial settlement. The Tsawwassen Treaty demonstrates that

modern treaties can be negotiated in heavily colonised areas of the country.

Canada — Recent Developments

Recent developments in Canada suggest that future treaties will provide a more fulsome

recognition of the rights of First Peoples. The 2018 Recognition and Reconciliation of Rights

76 Nisga’a Treaty (n 74) ch 11(36), (40), (43), (45), (49), (55), (84), (91), (99) and (101).

"7 Nisga’a Treaty (n 74) ch 12(6).

"8 Nisga’a Treaty (n 74) ch 12(34).

79 Tsawwassen First Nation, ‘Our Nation® <https://tsawwassenfirstnation.com/about-tfn/our-nation/>.

80 Tsawwassen First Nation Final Agreement, signed 6 December 2007 (entered into force 3 April 2009).
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Policy (RRR Policy), developed and endorsed by the federal and provincial governments and

British Columbia First Nations Summit is grounded on an acceptance that the UNDRIP should

be a foundation of treaty negotiations. As part of this Policy, Canada and British Columbia

recognise that Indigenous Nations in British Columbia have the inherent right of self-

determination, which includes:

a)

b)

an inextricable link to the lands, territories and resources traditionally
owned, occupied or otherwise used or acquired by Participating Indigenous
Nations;

rights to determine their own identity and membership in accordance with
their customs, traditions and laws;

inherent rights of jurisdiction and self-government;

laws, law-making authority and legal systems;

rights to determine, maintain, develop and strengthen their distinct political
systems, institutional structures and representative institutions, through
representatives chosen by themselves in accordance with their own
procedures; and

rights to freely pursue economic, political, social and cultural

development.8!

In recent months, two treaties have been finalised under this new model (though note that these

agreements have not yet come into force as they are awaiting the passage of legislation in

British Columbia and Canada). One significant difference between the K’6moks and Kitselas

treaties and earlier agreements concerns non-extinguishment of rights. Reflective of the

UNDRIP the latest two treaties explicitly preserve rather than extinguish rights.

31.

32.

Canada and British Columbia recognize that K’6moks has Aboriginal rights

as recognized and affirmed by section 35 of the Constitution Act, 1982.

For greater certainty, the Aboriginal rights of K’6moks include Aboriginal

title and the inherent right of self-government, as recognized and affirmed

by section 35 of the Constitution Act, 1982.

81 Department of Justice, Canadian Government, Principles: Respecting the Government of Canada’s Relationship
with Indigenous Peoples (2018) Principle 38 (‘RRR Policy’)
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34.  Nothing in this Agreement or the Treaty Implementation Legislation modifies
or extinguishes any Aboriginal rights of K’6moks, and Canada and British
Columbia will not assert against K’6moks that any Aboriginal rights of
K’6moks are modified, surrendered or extinguished as a result of this

Agreement or the Treaty Implementation Legislation.®?

Aotearoa New Zealand

The treaty settlement process operates differently in Aotearoa New Zealand. In Canada,
comprehensive land agreements (modern treaties) are negotiated with First Nations
communities who never signed treaties. By contrast, in Aotearoa New Zealand, treaty
settlements are recognition and recompense for breaches by the Crown of its obligations under
the te Tiriti O Waitangi (the Treaty of Waitangi).3 This framing means that the aim of
negotiations is different, and the settlement package differs in some respects. As of January

2023, 86 treaty settlements have been finalised and passed into law.%*

The aim of negotiations in Aotearoa New Zealand is to redress grievances and develop a fair,
comprehensive and durable settlement of historical claims which can serve as a foundation for
a renewed relationship between the Crown and claimant group in accordance with the
principles of te Tiriti O Waitangi (the Treaty of Waitangi). While each treaty settlement is

different, settlement redress usually contains:

- apologies and acknowledgement of past wrongs

- financial redress so that the claimant group can build an economic base (usually a
combination of land title and financial settlement)

- cultural redress (including access to land, involvement in decision-making about land,

and place name changes).

82 K’6moks First Nation Treaty (Ratification Version, November 2024) paras 31, 32, 34.

83 Note that a functionally similar process exists in Canada for First Nations who negotiated historic treaties and
allege breaches by the Crown: see Specific Claims Tribunal Act (SC 2008, ¢ 22).

84 Te Tai, ‘What are Treaty Settlements and Why are They Needed?’ < https://teara.govt.nz/en/te-tai/about-treaty-
settlements>.

8 Office of Treaty Settlements, Healing the Past, Building a Future: A Guide to Treaty of Waitangi Claims and
Negotiations with the Crown (Guide, June 2018) 90-4.
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Several examples can illustrate this package. The first significant or major historical treaty
grievance settled with the Crown was the 1995 Waikato-Tainui settlement, which addressed
decades of historical warfare and failed attempts at fair negotiation.®® The Deed of Settlement
included a compensation package of land and cash (together amounting to NZD 170 million),
and an apology, personally delivered by Queen Elizabeth II. In more recent years, cultural
redress has evolved to include greater recognition of Maori worldviews and interests, such as
by conferring legal personality on ecosystems (Te Urewera), rivers (Te Awa Tupua — the
Whanagnui River) and mountains (Taranaki Maunga). It should be noted, however, that the
adoption of western legal concepts to meet Maori worldviews has attracted some concerns.
Legal scholars such as Carwyn Jones (Ngati Kahungunu and Te Aitanga-a-Mahaki) worry that
although legal personality ‘comes close to expressing some fundamental ideas from within

Maori legal traditions...it does not, in itself, recognise the value of [those] legal traditions’.%’

Victoria

The constitutional framework in Australia places constraints on what is achievable under a
Victorian treaty (in circumstances where the Commonwealth is not also a party to the

agreement).

The Australian Constitution divides powers between the Commonwealth Parliament and the
Parliaments of the States. Under the Constitution, some subjects are exclusively the
responsibility of the Commonwealth and therefore could not form part of negotiations. This

includes matters such as currency and will likely not prove a significant impediment.

The more challenging area concerns concurrent legislative powers. These powers are shared
by the Commonwealth and the States and include matters such as fisheries, custody and
guardianship of infants, and intellectual property. While both Victoria and the Commonwealth
may pass laws on these matters, laws passed by the Commonwealth prevail over inconsistent
State laws. This means that existing Commonwealth laws may prevent certain terms from being

part of any settlement. It is impossible to identify all relevant legislation in the absence of

8 Deed of Settlement, New Zealand—Waikato-Tanui, signed 22 May 1995.
87 Carwyn Jones, New Treaty, New Tradition: Reconciling New Zealand and Maori Law (UBC Press, 2016) 98.
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specific outcomes. Nonetheless clear examples which will need to be considered include the

Native Title Act 1993 (Cth) and the Racial Discrimination Act 1975 (Cth).

The Treaty Negotiation Framework provides some detail on the potential subject matter for
negotiation. It clarifies that there are ‘no matters that cannot or must not be agreed in the course
of Treaty negotiations’®® and includes a list of subjects that a Statewide Treaty and Traditional
Owner Treaties may cover.®’ This list is broad and non-exhaustive and encompasses areas such
as the justice system, housing, political participation and decision-making bodies. These areas

are within the constitutional responsibility of Victoria.

Although the first Statewide Treaty does not empower the First Peoples’ Assembly with law-
making authority within these areas, the parties have committed to further negotiations that
will see, ‘the transfer of decision-making, rule-making, advisory and other powers and
functions from government to Gellung Warl to enable it to continue to work towards realising

self-determination and better outcomes for First Peoples’.*

88 Treaty Negotiation Framework, First Peoples’ Assembly of Victoria-State of Victoria, (signed and entered into
force 20 October 2022) cl 25.1 <https://content.vic.gov.au/sites/default/files/2022-10/Treaty-Negotiation-
Framework.pdf> (‘ Treaty Negotiation Framework’).

8 Treaty Negotiation Framework (n 88) ¢l 25.2-25.4.

90 Statewide Treaty (First Peoples’ Assembly of Victoria Ltd and the State of Victoria, negotiated, pending
assent) s 14(b).
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7. How are Treaties Negotiated and Finalised?

A Treaty requires a fair process of negotiation. Given the State has significant resource
advantages it is vital that processes or mechanisms can constrain the State’s capacity to act in
bad faith and/or improve the bargaining power of First Peoples. This section explores how
treaties and treaty settlements are negotiated and finalised in British Columbia and Aotearoa
New Zealand. While the focus is on the relevant processes and institutions through which
negotiations take place, it is important to remember that negotiations are conducted against the
backdrop of constitutional principles and community awareness and understanding of the
importance of treaty processes. These socio-legal factors promote effective negotiations. They
are not present in Australia because of our distinct constitutional settings and political and legal

history.

Canada — the British Columbia Treaty Process

The British Columbia Treaty Commission (BCTC) is an independent and impartial tripartite
statutory body responsible for facilitating treaty negotiations between First Nations and the
governments of Canada and British Columbia. The BCTC supports the treaty process by
‘monitoring developments and by providing, when necessary, methods of dispute resolution’.”!
As this might suggest it has little “hard” power to compel, parties to act in a certain manner.
The Act that establishes the Commission provides that it shall ‘encourage timely
negotiations’,> but does not provide detail as to how this might occur. In practice, the
Commission works with the Parties. It assists the Parties develop solutions, observes and
reports on negotiations, chairs key meetings during negotiations, reports publicly on
opportunities and obstacles to successful agreements, and works with the principals to improve
the process. It also allocates negotiation support funding to First Nations and educates the

public by providing information about the process and the advantages of treaty-making.”

The powers of the Commission are facilitative and supportive. This reflects the reality that

treaties are political agreements that require negotiating parties to come to the table. Where one

%! Christopher McKee, Treaty Talks in British Columbia: Building a New Relationship (UBC Press, 3™ ed, 2009)
33.

92 British Columbia Treaty Commission Act, SC 1995, c. 45, s 3(c).

93 <About Us’, BC Treaty Commission <https://www.bctreaty.ca/about-us>.
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party has less interest in pursuing an agreement, there is little that an independent umpire can

do to compel them to negotiate.

In 2018, its mandate was expanded. The Commission now also supports negotiating parties in
implementing the UNDRIP, the Truth and Reconciliation Commission of Canada's Calls to
Action, as well as the RRR Policy discussed briefly above. The co-developed RRR Policy
clarifies that modern treaties and other agreements are grounded in the recognition of
Indigenous rights (including sovereignty) and ownership of their lands and resources. In
concert with this enhanced role, the Commission has recently adopted new initiatives to support
negotiations. These include hosting forums to share knowledge, experience and best practice,
and publishing additional resources to support First Nations through the various stages (see

below).

The BCTC supports two negotiation pathways: modern treaties and tripartite reconciliation.
Initially all treaties were negotiated under a rigid six-stage process that sought to prevent ad
hoc negotiations and ensure that talks were conducted on the basis of clear rules and criteria to
minimise power and resource disparities.”* Overtime, however, the process has adapted and
become more flexible. First Nations may engage in comprehensive talks under the six-stage
process, while simultaneously negotiating subject-specific or incremental agreements. The six-

stage process is set out below:

- Stage 1: Statement of Intent to Negotiate (First Nation files SOI with BCTC setting
out governing body, mandate and traditional territory)

- Stage 2: Readiness to Negotiate (BCTC organises a meeting with parties, identifies
any concerns and gets parties ready for negotiations).

- Stage 3: Negotiation of a Framework Agreement (parties agree on the subjects to be
negotiated).

- Stage 4: Negotiation of an Agreement in Principle (substantive negotiations begin)

- Stage 5: Negotiation to Finalise a Treaty (technical and legal issues resolved at this
stage)

- Stage 6: Implementation of the Treaty (long-term implementation plans developed

and put in place)

% McKee (n91) 112.
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Following the adoption of the RRR Policy, a second negotiation pathway has developed.
Tripartite reconciliation agreements recognise self-government, protect Indigenous rights and
title to land, and support lasting reconciliation. They are designed to proceed in line with the
priorities of the parties rather than strictly follow the six-stage process. In 2021, the Haida
Nation and the governments of Canada and British Columbia signed the GayGahlda
“Changing Tide” Framework for Reconciliation Agreement which outlines the parties’

commitment to ‘foster a new nation-to-nation relationship’.

Once an Agreement is reached (either via the traditional pathway or the tripartite reconciliation
pathway) it must be ratified by the relevant First Nation and then implemented in legislation
by the relevant governments. Given the constitutional framework in Canada, this means the

provincial and federal parliaments must pass legislation to authorise and implement the treaty.

A finalised agreement is not always implemented. For example, the Lheidli T enneh First
Nation rejected two modern treaties in two separate community ratification votes (in 2007 and
in 2018). Three factors appear to have motivated opposition: members were concerned that the
First Nation did not yet have the capability to exercise self-government, the settlement itself
was inadequate, and insufficient information was available to inform voters.”® These factors

will need to be carefully considered and addressed in Victoria.

Aotearoa New Zealand

There are two pathways for Maori claimant groups pursuing a negotiated settlement with the
Crown. A claimant group must lodge a claim before the Waitangi Tribunal. Once that claim is

registered, the claimant group may elect to:

1. Waitangi Tribunal Pathway: have their claim investigated by the Waitangi Tribunal
(an independent statutory body comprised of Maori and Pakeha (New Zealander of

% GayGahlda “Changing Tide”’ Framework for Reconciliation Agreement 2021 preamble.

% John Curry, Han Donker and Richard Krehbiel, ‘Land Claim and Treaty Negotiations in British Columbia,
Canada: Implications for First Nations Land and Self-Governance’ (2014) 58(3) The Canadian Geographer 291,
301; Janna Promislow, ‘Deciding the Future: First Nations Ratification Processes, Crown Policies and the Making
of Modern Treaties’ in Richard Albert and Richard Stacey (eds), The Limits and Legitimacy of Referendums
(Oxford University Press, 2022) 202, 228.
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European descent) members). This process will involve a tribunal hearing and result in
a report which declares whether the claims are well-founded. If the Tribunal accepts the
claim, it may recommend the Crown negotiate a settlement with the group. The
recommendation is non-binding and while it may guide the parties in any negotiation it

does not have to form the basis of discussions.

2. Direct Negotiation Pathway: A claimant group may also choose to pause their claim
before the Waitangi Tribunal and engage in direct negotiations with the Crown. This
may be quicker but means negotiations will not occur with the benefit of a Tribunal

report.

In either event, once negotiations are underway, the process follows a similar staggered

approach to that in British Columbia. There are four steps, which are briefly outlined below.

- Step 1: Preparing claims (Crown accepts existence of a well-founded grievance,
claimant group demonstrates mandate, and consultation processes set up)

- Step 2: Pre-negotiations (Terms of Negotiations developed and signed, areas for
negotiation identified)

- Step 3: Negotiations (formal discussions and eventually Crown outlines parameters of
offer; OR parties develop a formal (non-binding) Agreement in Principle that leads to
a Deed of Settlement; consultation within claimant group continues)

- Step 4: Ratification and implementation (claimant group ratifies Deed of Settlement,

legislation prepared to give legal effect to the Deed, agreement implemented).

The process in Canada and Aotearoa New Zealand suggests that a structured and staggered

approach is advantageous for treaty negotiations.

Victoria

Background

The institutions and processes identified in Canada and Aotearoa New Zealand are buttressed
by substantial socio-legal support. Two points can be noted. First, as indicated above, in both

States constitutional principles structure the relationship between Indigenous peoples and the
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Crown. Courts will intervene to ensure governments act in good faith when negotiating
agreements with First Peoples. In fact, the Canadian Supreme Court has held that the Crown
has a constitutional obligation to negotiate treaties,”” while in Aotearoa New Zealand the
Crown has accepted a moral duty to resolve historical grievances though negotiations.”®
Second, the sustained history of treaty-making in Canada and the longevity of the Waitangi
Tribunal settlements process in Aotearoa New Zealand means there is a more significant base
of understanding within government and the community over the importance and necessity of
treaty processes. This can be seen through the backlash to the Principles of the Treaty of
Waitangi Bill (NZ).”

The Victorian process cannot rely on either factor. However, this should not — and has not —
stopped the parties from developing processes and mechanisms to minimise power imbalances.
The Treaty Negotiation Framework sets out legally enforceable negotiation standards'® that
mirror the requirements in Canada and Aotearoa New Zealand. The Framework provides that
negotiations should ‘foster fairness, trust and good faith’, be ‘inclusive’, and ‘occur in a safe,
supportive and culturally appropriate forum’, while also recognising ‘Aboriginal Lore, Law
and Cultural Authority’.!%! The standards further seek to ‘recognise and address the imbalance
of power’!%? between the State and First Peoples by requiring the State to meet additional
conditions. The state must, among other elements, provide non-material support to their
negotiating partners, participate in negotiations with an open mind, be honest about its interests
and limitations, refrain from exercising discretionary powers for the purpose of unduly

influencing matters under negotiation, and address issues in a timely fashion.!*?

7 Haida Nation v British Columbia (Minister of Forests) [2004] 3 SCR 511, 525: ‘Put simply, Canada’s Aboriginal
peoples were here when Europeans came, and were never conquered. Many bands reconciled their claims with
the sovereignty of the Crown through negotiated treaties. Others, notably in British Columbia, have yet to do so.
The potential rights embedded in these claims are protected by s. 35 of the Constitution Act, 1982. The honour of
the Crown requires that these rights be determined, recognized and respected. This, in turn, requires the Crown,
acting honourably, to participate in processes of negotiation’

%8 See Matthew Palmer, The Treaty of Waitangi in New Zealand’s Law and Constitution (Victoria University Press,
2008).

9 Ayeshea Perera, ‘Thousands of Maori Bil Protesters Reach New Zealand Parliament’, BBC News, 18 November
2024 <https://www.bbe.com/news/live/ckgrwem73gmt>.

100 Tyeaty Negotiation Framework (n 88) cl 24.1(b); Advancing the Treaty Process with Aboriginal Victorians
2018 (Vic) s 34.

101 Treaty Negotiation Framework (n 88) cl 24.1(a)(i), (ii), (iii) and (v).

192 Tyeaty Negotiation Framework (n 88) cl 24.1(a)(iv).

193 Tyeaty Negotiation Framework (n 88) cl 24.2(a), (e), (b), (c) and (g).
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The Treaty Negotiation Framework is an important mechanism to support and promote good
faith negotiations. However, it is important to note that not all imbalances can be removed. The
State has more resources and ultimately controls the process. It is unlikely that — at least in the
short term — an Australian court will find a constitutional obligation on the government to enter

treaty processes.

Treaty institutions

The Treaty Authority is responsible for administering the Treaty Negotiation Framework. The
Authority has three additional primary functions: it is responsible for facilitating and
overseeing treaty negotiations, providing for the resolution of disputes, and carrying our
research to support negotiations and the administration of the Treaty Negotiation
Framework.!%* These functions are broadly similar to those exercised by the BCTC. However,
as the table below outlines, the two institutions differ in several important respects. In
particular, the Treaty Authority does not have a mandated public education and information
role. Given the lack of community knowledge and awareness of treaty in Australia — and the
importance of public understanding to the durability and success of treaties — consideration

could be given to enlarging the role of the Treaty Authority.

Table 1: Comparing the Primary Functions of the BCTC and Treaty Authority

Function BCTC Treaty Authority
Negotiation support | Assess readiness to begin Facilitate and oversee
negotiations negotiations
Encourage timely negotiations Administer negotiation
framework
Resolve disputes Where parties agree, provide More proactive function of
assistance to resolve disputes resolution of disputes
Conduct research to | No Yes
support negotiations

194 gdvancing the Treaty Process with Aboriginal Victorians Act 2018 (Vic) s 28.
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Allocate funds Yes No (responsibility of First
Peoples’ Assembly)

Public education and | Yes No

information mandate

Express No Yes
consideration of
upholding

Indigenous law?

Structured talks

It has been noted above that in British Columbia and Aotearoa New Zealand, negotiations
follow a structured process. A similar process has been adopted in Victoria, with several

preliminary steps:

- Step 1: Meet Minimum Standards (A Representative Body, Traditional Owner Group
and State, must satisfy the minimum standards before it can enter into treaty
negotiations, this includes details relating to country, mandate, and cultural
authority).!%

- Step 2: Entry onto Negotiations Database (Treaty Authority lodges the group on the
Negotiations Database)

- Step 3: Form a Treaty Delegation (For Traditional Owner Treaties)

- Step 4: Invite the State to Negotiate

The Treaty Authority is responsible for supporting the parties working through these steps.

Importance of community understanding and ownership

Negotiations are conducted in confidence between the parties, but all Treaties are made with
the executive on behalf of the State of Victoria. It is important that the people of Victoria as a

whole, understand the reasons for treaty-making and the settlement that is reached.

195 Treaty Negotiation Framework (n 88) cll 8, 13, 16.
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In British Columbia efforts were made to bring the province into negotiations to build
community awareness and understanding. Recognising that ‘public confidence in the
negotiation process [was] essential for successful agreements’, British Columbia developed
treaty negotiation advisory committees which ensured third party interests were considered,
and invited observers to negotiations.!? First Nations communities also sought to demystify
the negotiation process. In 1994, for example, the Sechelt Indian Band signed an ‘openness
agreement’, committing to allow the public ‘to attend the band’s treaty discussions’.!?” The
Nuu’Chah’Nulth Tribal Council signed a similar agreement, permitting public attendance and
media coverage of their talks and ensuring any decisions made during negotiations would be

disseminated widely.'%®

As Christopher McKee notes, most First Nations involved in the
process agreed that the public needed to be meaningfully included. At the same time, however,
they worried that public consultation could be employed by those opposed to treaty-making to

derail talks.!% Striking a fine balance in the Victorian process will be critical.

Finalisation

Once an agreement is reached between the First Peoples’ Assembly and the State government,

it will need to be finalised (ratified) by both parties.

- Assembly Ratification: Clause 27 of the Treaty Negotiation Framework requires the
First Peoples’ Negotiating Parties to signify their assent by reference to their particular
context in light of self-determination and empowerment and Aboriginal Lore, Law and
Cultural Authority. The Assembly’s Minimum Standards have outlined that a resolution
to formalise agreement to a Statewide Treaty will require approval by 75 per cent of
votes cast by members of the Assembly. Other considerations will be relevant for

Traditional Owner Treaties.

- Parliamentary Involvement: The State will need to enact legislation to give legal

effect to the agreement. The parties could also choose to have their agreement given

106 McKee (n 91) 40.
107 McKee (n 91) 59.
108 McKee (n 91) 59
109 McKee (n 91) 63.
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effect in the State Constitution,!!'? though they did not follow this approach in regard to
the first Statewide Treaty.

There are at least two reasons why legislation is desirable. First, while a Statewide
Treaty would carry significant moral and political weight, as a matter of law the
agreement would take the form of a contract struck between the executive and a public
company. Statutory authorisation will be necessary to extend the agreement to bind
third parties, preclude challenges to the compact, and prevent the executive from

relying on the doctrine of necessity to avoid carrying out its obligations.

Second, given the public significance of a Statewide Treaty, legislation will also
demonstrate the agreement enjoys the support of the Victorian community and,
hopefully, promote its durability. This issue — and the related issue of constitutional
amendment — will be discussed in Question 10. At this point it is sufficient to note that
legislative or constitutional protection cannot ensure that a Statewide Treaty will endure

across political cycles.

10 Tyeaty Negotiation Framework (n 88) cl 25.3(a).
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8. Does Finalising a Treaty Extinguish First Peoples’ Sovereignty?

No. Modern Treaties do not extinguish First Peoples’ sovereignty. Rather, they are an exercise

of the inherent sovereignty possessed by First Peoples.

Developments in Canada clarify this issue. The modern treaty-making era in Canada has
evolved since it commenced in 1973. Initially, motivated by a desire for legal certainty, a
process of ‘blanket extinguishment’'!! was sought by the State. The 1975 James Bay and
Northern Quebec Agreement, for example, provided for the surrender and extinguishment of
all Aboriginal rights and title. Since then, the approach in Canada has developed to take greater
recognition of the interests of First Peoples. From the 1990s onwards, a number of drafting
techniques have been used to promote the object of certainty and avoid the language and

outcome of requiring First Peoples to cede or extinguish their rights. The methods adopted

included:!!?

- Modification of Rights Technique: Under this approach (used for the Nisga’a Treaty),
the (undefined and uncertain) rights and interests of First Peoples are transformed into

defined treaty rights.

- Non-Assertion Technique: In this method (used in the Tlicho Treaty), First Peoples
commit to not assert or exercise their inherent rights, except for those set out and

guaranteed in the Treaty.

- Alternative to the Modification of Rights Technique: Under this method (employed
in the Eeyou Marine Regional Land Claim Agreement), the parties agree that First
Peoples rights continue to exist outside the treaty to the extent that they are identical to
the rights outlined in the treaty. Where they are different, those rights continue as
modified by the Treaty.

The situation has evolved again. The 2018 RRR Policy developed a new approach grounded
on the recognition of Indigenous peoples’ rights as guaranteed in the UNDRIP. Under this

1 Douglas Eyford, 4 New Direction: Advancing Aboriginal and Treaty Rights (Report of the Ministerial Special
Representative on Renewing the Comprehensive Land Claims Policy, 2015) 72
112 Byford (n 111) 73.
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approach, the federal government (and the BC government) have agreed that modern treaties
— including those negotiated outside this policy — ‘do not extinguish the rights, including title
of ... Indigenous Nations, in form or result’.!!3 The Policy categorically rejects the idea that

finalising a Treaty requires First Peoples to extinguish their rights.

The situation is similar in Aotearoa New Zealand. Treaty settlements do not require Maori
claimant groups to cede or extinguish their rights they possess outside of te Tiriti O Waitangi

(the Treaty of Waitangi).

13 RRR Policy (n 81) Pt 9.
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9. How are Treaties Enforced? How can Government be Held Accountable?

Treaties are political agreements that have legal force. Formally, a treaty is a contract between
First Peoples and the State or Crown (in Canada and Aotearoa New Zealand). At its most basic
then, where one party is concerned that the other is not meeting its obligations, contractual
remedies are available. Where treaties are given force in legislation, statutory remedies may
also be available. In either case, First Peoples dissatisfied with the government’s approach may
seek recourse in the courts. This is the approach in both Canada and Aotearoa New Zealand. In
Canada, modern treaties also contain specific dispute resolutions processes through which

aggrieved parties must initially proceed.

Canada

Modern Treaties in Canada are protected by the Canadian Constitution.!!'* Where a dispute
arises over the terms or interpretation of a treaty, parties can litigate. While this is a valid and
legitimate approach and one that is often adopted, the Supreme Court has suggested that
litigation does not always support effective implementation of treaties. This is because the
Court understands that treaties are relational instruments that rely on constructive engagement
and mutual respect. In First Nation of Nacho Nyak Dun v Yukon, for instance, Karakatsanis J

noted:

[i]n resolving disputes that arise under modern treaties, courts should generally
leave space for the parties to govern together and work out their differences.

Indeed, reconciliation often demands judicial forbearance.!!®

All modern treaties contain provisions relating to dispute resolution. However, there is
‘significant variance’ in the mechanisms adopted across modern treaties.!!® David Wright notes
a distinction between modern agreements finalised before 1999 and those finalised after 1999.
Treaties negotiated in the earlier phase generally empower an arbitration panel to act as an

oversight body and administer the process of dispute resolution. The parties may select one

1% Canada Act 1982 (UK) ¢ 11, sch B (‘Constitution Act’) s 35

5 First Nation of Nacho Nyak Dun v Yukon [2017] 2 SCR 576 [33].

116 David Wright, ‘Dispute Resolution in Modern Treaties: Evolutions, Observations and Next Steps’ (2020) 11
Arctic Review on Law and Politics 280 287.
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arbitrator from a larger panel or jointly select three arbitrators to resolve the dispute. There is
often no requirement that parties attempt to resolve their dispute in other more amicable ways

(such as dialogue, negotiation or mediation) before appointing an arbitrator.

Agreements negotiated post 1999 adopt a different procedure. Most of the agreements elect to
follow a staggered approach, which requires parties to work sequentially from informal to more
formal processes when seeking to resolve disputes. Typically, this begins with informal
discussion and conversations, to a facilitated mediation, and eventually to arbitration. The 1999
Nisga’a Treaty adopts a staggered approach. The Treaty outlines the parties’ desire and
expectation that most disagreements will be resolved informally ‘without the necessity of
invoking’ the dispute resolution procedure.!!” Disagreements that are not resolved this way

must be addressed by following three progressive stages:

(a) Stage One: formal, unassisted efforts to reach agreement between or among
the Parties, in collaborative negotiations...;

(b) Stage Two: structured efforts to reach agreement between or among the
Parties with the assistance of a neutral, who has no authority to resolve the
dispute, in a facilitated process...; and

(c) Stage Three: final adjudication in arbitral proceedings..., or in judicial

proceedings.!!®

Three points are worth highlighting. First, as a preliminary point, the BCTC is not responsible
for resolving disputes once an agreement has been reached and implemented. It is responsible

only for resolving disputes during the negotiation stage.

Second, there is little scholarly material on the experiences of First Nations groups and the
State using dispute resolution processes within modern treaties. Disputes are confidential as
between the parties, so visibility is limited. Nevertheless, Wright’s analysis suggests that
modern agreements that adopt the staggered approach may be more effective in maintaining
constructive relationships and effective implementation of modern agreements. The capacity

for “off ramps”, and opportunities to resolve issues in conversation can work. In February 2024,

7 Nisga’a Treaty (n 74) ch 19(11).
18 Nisga’a Treaty (n 74) ch 19(12).
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a dispute between the Nisga’a and provincial government was resolved out of court following

a five-year dispute.'"”

Third, as Wright notes, somewhat remarkably, none of the modern agreements negotiated in
Canada ‘include an explicit basis for dispute resolution approaches rooted in traditional or
cultural practices of Indigenous parties’.!?® While it is likely that informal processes will
naturally be informed by the cultural practices of First Peoples there is no requirement that this

occurs.

The Statewide Treaty includes dispute resolution processes. The experience in Canada suggests
that a staggered or staged approach that prioritises informal resolution (perhaps informed by
culturally appropriate mechanisms), before gradually moving to more formal processes, may
support an ongoing constructive relationship which is key for effective implementation of
treaties. This model also has the benefit of ensuring that disputes are resolved through processes
that can more effectively and accurately reflect Aboriginal Lore. This model has been adopted

by the Statewide Treaty.'?!

Ultimately, if these mechanisms do not work, the dispute will be determined within an

Australian court following Australian — and not Aboriginal — law.

119 The Canadian Press, ‘Nisga’a Treaty Disputes Settled between BC, First Nations’, CBC (23 February 2024)
<https://www.cbc.ca/news/canada/british-columbia/nisga-a-treaty-disputes-settled-between-b-c-first-nations-
1.7124682>.

120 Wright (n 116) 298.

121 Statewide Treaty (First Peoples’ Assembly of Victoria Ltd and the State of Victoria, negotiated, pending
assent) Schedule A, Al; Treaty Negotiation Framework (n 88) cll 35, 36.
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10. Will a Treaty Endure Through Political Cycles?

A Treaty establishes a framework for ongoing just relationships between First Peoples and the
State. It is a living instrument that is designed to endure, in the words of historic treaties from
North America, ‘as the long as the sun shines and the grass grows’. However, the constitutional
settings in Australia limit the capacity of the parties to a Treaty to ensure that their agreement
will endure through political cycles. This is a key and enduring challenge to treaty-making in

Australia.

The Victorian Parliament enjoys broad law-making power. While the Parliament has the
authority to enact a law to give legal effect to a Statewide Treaty, it also has the power to
subsequently annul or repeal that law. There is an ongoing risk that the Parliament may repeal

the Statewide Treaty Act 2025 (Vic).

The risk remains even if the Statewide Treaty was protected in the Victorian Constitution
(which it is not). Unlike the Australian Constitution which requires a referendum to alter, the
Victorian Constitution is flexible and capable of being amended by passage of ordinary
legislation.!?? Therefore, if the Victorian Parliament amended the State Constitution to protect
legislation giving effect to a Statewide Treaty, a subsequent Parliament could still repeal that

protection.

There is one exception to this general rule. State Parliaments may entrench legislation through
manner and form requirements, which impose restrictions on a future Parliament’s authority to
make or amend laws. These restrictions do not confine the subject matter over which
Parliament may legislate, but the procedure for passing laws.!?* There are many examples
already part of the Victorian Constitution. For instance, the Constitution provides that a Bill to
amend a prohibition on fracking and coal seam gas exploration and mining, or to privatise state
water services, must obtain an absolute three-fifths majority in both Houses of Parliament at
the third reading.'** A Statewide Treaty Act could incorporate a similar protection, making it

more difficult to amend.

122 McCawley v The King [1920] AC 691, 706.
123 See Australia Act 1986 (Cth) s 6
124 Constitution Act 1975 (Vic) ss 18(1A), (2)(fa) (2)(fab).
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However, manner and form protections may not be available to protect an entire Treaty. Manner
and form provisions are only valid in relation to laws relating to the ‘constitution, powers or
procedure of the Parliament’. While some aspects of a treaty settlement may fall within this
description (such as reserved seats in the Victorian Parliament), many other elements would
not (such as empowering the Assembly with the authority to make laws related to cultural
heritage). Removing those elements could be done under the same procedures as ordinary
legislation. In this case constitutional protection would serve only a political impediment rather

than a legal impediment.

Interestingly, the fracking prohibition noted above does not relate to the composition, powers
and procedure of the Parliament so is unlikely to attract protection — it could be amended, and
fracking introduced in Victoria, through an ordinary 50% plus 1 vote in the Parliament.
Nevertheless, its protection in the Constitution — even if only superficial — serves a symbol of
the Victorian community’s position on fracking. Constitutional enshrinement of a Statewide

Treaty would serve similar symbolic purposes.

A further challenge relates to our federal system. The Commonwealth Parliament has the power
to make laws on the basis of ‘race’ under s 51(xxvi) of the Constitution. Although there is some
uncertainty as to the scope of the race power, the High Court has held that the Parliament can
enact legislation that imposes a disadvantage on Aboriginal and Torres Strait Islander
peoples.'?> This suggests that the Parliament could legislate under s 51(xxvi) to deny the
effectiveness of a Statewide or Traditional Owner Treaty. This could change if a referendum
on constitutional recognition limits this power or inserts a new protection against racial

discrimination.

Ultimately then, whether a Treaty can endure through political cycles relies on community
support and a bipartisan political consensus. Given the Victorian Opposition has withdrawn its
support from the process, significant effort should be focused on building understanding,
awareness and ownership over the Treaty within the Victorian community and reaching out to

explain the process to the State Opposition.

125 Kartinyeri v Commonwealth (Hindmarsh Island Bridge Case) (1998) 195 CLR 337
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Canada and Aotearoa New Zealand

The situation is distinct in Canada and Aotearoa New Zealand, but community support is still
crucial for treaty processes in those countries. In Canada, although treaties are protected in the
Constitution, the Supreme Court has held that the Crown can infringe or limit treaty rights in
certain circumstances. If the Crown can demonstrate that the law has a valid objective (such as
conservation and natural resource management), and that the limit is justified (i.e. that the
infringement is minimal and necessary to meet its valid objective) then the Court will uphold

the limitation.!2¢

In Aotearoa New Zealand, te Tiriti O Waitangi (the Treaty of Waitangi) has domestic legal force
to the extent that it is — or its principles are — incorporated in legislation.!?” This occurs in
around 25 pieces of legislation not including Treaty Settlement Acts.!?® Section 4 of the Crown
Minerals Act 1991 (NZ), for example, provides that people exercising functions and powers
under the Act ‘shall have regard to the principles of the Treaty of Waitangi (Te Tiriti o
Waitangi)’. As we have seen, drawing on these formulations, courts have developed several
principles that guide the relationship between Maori and the Crown. However, it may be open
to Parliament to unilaterally redefine these principles and/or remove references to them in
legislation, thereby essentially revoking or repealing the domestic enforceability of the Treaty.

This is a live political issue in Aotearoa New Zealand today.'?

126 See R v Sparrow [1990] 1 SCR 1075, 1106; R v Badger [1996] 1 SCR 771.

127 Ngati Apa Ki Te Waipounamu Trust v Attorney-General, [2003] 1 NZLR 779 (HC).

128 Matthew Palmer, ‘Indigenous Rights, Judges and Judicial Review in New Zealand’ in Jason Varuhas and Shona
Wilson Stark (eds), The Frontiers of Public Law (Hart, 2020) 123, 128. See also Dame Helen Winkelmann,
‘Picking Up the Threads: The Story of the Common Law in Aotearoa New Zealand’ (2021) 19(1) New Zealand
Journal of Public and International Law 1, 10, identifying 35 statutes.

129 See Principles of the Treaty of Waitangi Bill 2024 (NZ).
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Concluding Remarks — The Importance of Community Education

This report has provided a high-level overview of key issues relating to the negotiation,
finalisation and enforcement of modern treatiecs in Canada, Aotearoa New Zealand and
Victoria. It concludes by emphasising one point that is critical for the success of treaty-making

in Australia: the need for sustained and comprehensive community education.

The legal framework within which treaties are being negotiated in Victoria is very different
than that of Canada and Aotearoa New Zealand. The entities, institutions and processes that
have been established in Victoria have been designed and developed to respond to our own
constitutional framework. This is positive. Nonetheless, the success and longevity of the

“Treaty era’ in Victoria will rely on community ownership.

Treaty-making is not well understood in Australia. Many Australians oppose treaty, and, as the
2023 Voice referendum demonstrated, public debate on issues of Indigenous rights can quickly
turn acrimonious. The Statewide Treaty is the first formal treaty between First Peoples and the
State finalised on this continent and will serve as a proof of concept. If it gains community

acceptance, further treaties may follow. If it does not, the prospect of further treaties will suffer.

The Victorian process has made a strong start in developing community education programs.
The government has provided more initial funding to the treaty process than was provided by
British Columbia to its process in its early years. This has ensured a larger professional and
public footprint. The First Peoples Assembly, for instance, is a substantial organisation

O with a large public profile and social media

comprising more than 61 FTE positions,!3
presence. While the Assembly is a unique organisation with no exact comparator in BC, its

profile markedly exceeds that of the BC Treaty Commission.

The State government has led two public education campaigns designed to build community
awareness, understanding and support for the treaty process. These programs have had a slight

but measurable impact, with research demonstrating both ‘increased public engagement with

130 First Peoples Assembly of Victoria Ltd, ‘Annual Information Statement 2023°, Australian Charities and Not-
for-Profits Commission <https://www.acnc.gov.au/charity/charities/89¢69757-b211-eal1-a811-
000d3ad119f4/documents/13609087-509a-ee11-be37-002248110683>.
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treaty’,!3! as well as increased support for the State ‘formalis[ing] new relationships with

Aboriginal Victorians’.!3?

The First Peoples’ Assembly has also conducted a significant community engagement
campaign. In 2022 the Assembly hosted more than 360 community events and had more than
23,000 conversations with Victorians about treaty.!>3 In 2023, the Assembly increased its
engagement, hosting 450 events, including community forums, a comedy roadshow, music
festivals, as well as visits to prisons and schools. Attendees at the Treaty Day Out music festival
in Melbourne reported increased awareness and support of Treaty.!3* In 2024, the Assembly
hosted 802 engagement events that attracted 21,572 attendees.!?> While these programs will
need to expand as negotiations continue, particularly to reach broader sections of the Victorian

community, they suggest relevant actors are aware of the need for ownership.

More will be needed. For a treaty to endure, it will need to be supported by all Victorians.
Community ownership is necessary to temper efforts to abandon treaty-making or discard hard-

won settlements.

131 Department of Premier and Cabinet (Vic), Self-Determination Reform Framework Report 2021 (Report, 2023)
<https://www.firstpeoplesrelations.vic.gov.au/self-determination-and-reform-framework/actions-and-future-
commitments-people>.

132 Department of Premier and Cabinet (Vic), Advancing the Victorian Treaty Process: Annual Report and Plan
2018-19 (Report, 2019) 18 <https://content.vic.gov.au/sites/default/files/2019-09/Advancing-the-Victorian-
Treaty-Process-Annual-Report-and-Plan-2018-19.pdf>.

133 First Peoples’ Assembly of Victoria, Treaty for Victoria (Annual Report, 2022) 12.

134 First Peoples’ Assembly of Victoria, Treaty for Victoria (Annual Report, 2023) 17-26.

135 First Peoples’ Assembly of Victoria, Treaty for Victoria (Annual Report, 2024) 17
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