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KEY POINTS

•	 Throughout history, there have 
been many kinds of treaties 
made, and treaty-making 
continues today. 

•	 Legal scholar Harry Hobbs 
describes treaties as an accepted 
way of addressing differences 
between First Peoples and those 
who colonised their lands.

•	 Hobbs describes two types of 
treaties with First Peoples in 
settler colonial countries such as 
Canada, Australia, Aotearoa/New 
Zealand and the United States: 
treaties made in the early colonial 
period, hundreds of years ago 
(historic treaties) and treaties 
made from the twentieth century 
onwards (modern treaties).

SETTLER COLONIALISM 

Anglo-colonised countries, including 
Australia, were established through a 
form of colonisation known as settler 
colonialism. In this system, colonisers 
settle permanently and seek to replace 
Indigenous societies with their own. 
Settler colonialism is understood as an 
ongoing structure rather than a past 
event.1  It differs from invader or extractive 
colonisation, where the colonial power 
eventually withdraws after exploiting land, 
resources and people, as occurred in 
places such as India. 

Before colonisation, First Peoples 
maintained diplomatic relationships and 
made agreements with their neighbours. 
Many of these were treaty-like in 
nature and helped guide trade, shared 
resources, cultural exchange, and peaceful 
coexistence.2 In some places these 
relationships continued in adapted forms 
after colonisation began. 

HISTORIC TREATIES 

These have been made between 
colonisers and First Peoples of the land 
in countries such as the United States, 
Aotearoa/New Zealand and Canada.

Many First Peoples made treaties with 
representatives of the British Crown 
or with settler colonial governments.  
These agreements were often reached 
quickly, and First Peoples typically had to 
negotiate without access to legal advice or 
fair support. Many of these treaties were 
later broken or not honoured adequately 
by the settler colonial authorities.3

Many First Peoples today are working with 
governments to develop modern treaties 
or settlement agreements to establish 
fairer relationships with governments 	
that better protect their rights, lands, 	
and futures. 	
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This document summarises a research report prepared for the Treaty Authority: Harry Hobbs (2025), Common Questions on Modern 
Indigenous-State Treaty-Making. See full report link here. 

“ treaties provide a language for citizens – both First 
Peoples and non-Indigenous – to converse, and 
to articulate common aspirations and values that 
are embedded in a shared history and expressed in 
shared institutions.” DR HARRY HOBBS

https://treatyauthority.sharepoint.com/:w:/r/sites/treatyauthority/Shared%20Documents/Research,%20Evaluation%20%26%20Data%20Governance/Research%20Activities/Knowledge%20Transfer%20of%20Research/Fact%20Sheets/Final/Fact%20Sheet%20Treaty%20and%20Democracy.docx?d=wc1ba83dde0db4b8584b191cc266b0af9&csf=1&web=1&e=ApTFfO
https://treatyauthority.au/research/common-questions-on-modern-indigenous-state-treaty-making/
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    DISCLAIMER

	 The Treaty Authority is the independent 
body responsible for overseeing treaty-
making in Victoria. This document 
contributes to building factual 
knowledge about treaty and does not 
represent guidance or advice of the 
Treaty Authority. The views expressed in 
this document reflect the sources cited.

MODERN TREATIES 

Hobbs explains that modern treaties 

“are a continuation of historic 
practices, but they differ in process 
and form from agreements negotiated 
during colonial periods.”3

Modern treaties between First Peoples 
and governments have been negotiated 
in Canada and in Victoria, Australia.3 
These treaties are usually the outcome of 
long, detailed negotiations that result in 
comprehensive agreements designed to 
guide a fair and lasting relationship. 

Hobbs and fellow legal scholar George 
Williams have found that modern treaties 
differ from other agreements between 
First Peoples and governments in the 
following ways:3

•	 Treaties recognise First Peoples as 
distinct political and self-governing 
communities within a country, reflected 
in Canadian, Aotearoa/New Zealand 
and Australian treaty processes.

•	 Treaties are developed through a 
process of respectful negotiation rather 
than litigation.

•	 Treaties constitute a just settlement of 
claims “where both parties accept a 
series of responsibilities that bind the 
parties in an ongoing relationship of 
mutual obligation.” 

This definition aligns with the United 
Nations’ recognition of First Peoples as a 
distinct group under the United Nations 
Declaration on the Rights of Indigenous 
Peoples (UNDRIP). UNDRIP protects the 
territorial integrity of existing states and 
recognises Indigenous peoples’ “right to 
autonomy or self-government” in relation 
to “internal and local affairs.”3

Modern treaty-making has the following 
four stages: negotiation, finalisation, 
implementation and enforcement.

Hobbs writes that

“treaties provide a language for 
citizens – both First Peoples and 
non-Indigenous – to converse, and 
to articulate common aspirations and 
values that are embedded in a shared 
history and expressed in shared 
institutions.”3

CANADA

Hobbs writes that:

“Since 1973, Canada has engaged 
in a process of modern Treaty-
making with Indigenous nations 
who had not previously signed 
Treaties. In all settlements adopted, 
the status of the Indigenous nation 
as a distinct political community 
is acknowledged, and a degree of 
self-government over internal and 
local affairs is recognised.”3

Canada has finalised 26 comprehensive 
land-claim and modern treaty 
agreements with First Nations.3

AOTEAROA/NEW ZEALAND

In Aotearoa/New Zealand, since the 
1990s, treaty settlements have resulted 
from breaches of Te Tiriti o Waitangi/
Treaty of Waitangi signed between 
Māori Chiefs and the British Crown in 
1840. Treaty settlements aim to address 
historical grievances from the Crown’s 
breaches and seek to create “fair, 
comprehensive and durable” resolutions 
of those claims. As of January 2023, 86 
settlements had been passed into law.4

https://treatyauthority.au/research/common-questions-on-modern-indigenous-state-treaty-making/
https://treatyauthority.au/research/common-questions-on-modern-indigenous-state-treaty-making/
https://whakatau.govt.nz

