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KEY POINTS

» First Peoples’ law predates the
introduction of English law in
Australia and continues to co-exist
with Victoria’s legal system.

« Treaty is an agreement between
First Peoples and the State
that differs from other legal
agreements or contracts because
it ‘aims to recognise First Peoples’
sovereignty and acknowledges
that First Peoples have their own
systems of law.!

 Treaty is a way of recognising
and upholding the co-existence
of Victorian and First Peoples’
laws in Victoria and addresses the
unfinished business arising from
terra nullius.

o The Treaty Authority is the
independent body that ensures
treaties in Victoria are negotiated
fairly and in accordance with First
Peoples’ Lore, Law and Cultural
Authority, as well as Victoria’s
legal system.?

MULTIPLE LAWS
COEXIST IN VICTORIA

Victoria’s legal system is rooted in
principles brought from England and
shaped by the Australian Constitution.®
Before colonisation, as described by the
Yoorrook Justice Commission (Yoorrook)
“First Peoples had flourishing and complex
societies. They practised their own
systems of political governance according
to lore, law and cultural authority, which
were passed down across generations.™

The Victorian treaty rulebook, the Treaty
Negotiation Framework, was agreed
between the First Peoples’ Assembly of
Victoria (First Peoples’ Assembly) and
the State of Victoria in 2022. The Treaty
Negotiation Framework recognises the
existence of Aboriginal Lore and Law:

“Traditional Owners lived on the

land that makes up the territory of
what is now known as the State of
Victoria when it was established

and visited and traded with other
Traditional Owners across the
arbitrary colonial borders that divided
Country. Traditional Owners survived
and continue to live and practise
Aboriginal Lore and Law on this land.
Their authority comes from being part
of and speaking for Country.”®

First Peoples’ evidence to Yoorrook
described Country as “the source of First
Peoples’ customs, clan structures, lore and
social rules.” The dominant Australian
legal system formally recognises First
Peoples’ law in some contexts, including
through Commonwealth Native Title
legislation. However, First Peoples’ laws
continue to exist whether or not they are
formally recognised in this way.

TREATIES RECOGNISE THE
CO-EXISTENCE OF LAWS IN VICTORIA

Yoorrook states:

“The negotiation of a treaty or treaties
in Victoria presents an opportunity

for a lasting compromise to the vexed
question of the ‘shaky’ foundations

of Victorian sovereignty and the
continued advocacy for recognition

of First Peoples’ sovereignty. Dealing
with the issue of sovereignty in the
treaty process allows Victorians to deal
with the ‘unfinished business of terra
nullius’. It allows Indigenous people

to define the terms and conditions of
their relationship with the State, an
opportunity that has not been afforded
to them to date.””

NATION-TO-NATION AGREEMENTS

A treaty is a nation-to-nation agreement
between the negotiating parties and the
people they represent.’ In a First Peoples’
context, “nation” refers to a group or
community of people who share a common
language, culture, ethnicity, descent, history
or other prominent features.® In this way,

a “nation” is an assertion of collective
authority that claims equal footing with
state or federal government.’

International law recognises that First
Peoples have their own political authority.
The United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP)?
“recognises that the inherent rights of
Indigenous peoples derive from their
political, economic and social structures
and from their cultures, spiritual fraditions,
histories and philosophies. Rights are
inherent because they are not granted

or delegated by the State. The source is
Indigenous peoples and Country.”®
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WHAT DOES “SOVEREIGNTY”
MEAN?

The word “sovereignty” comes from
the French word souveraineté, which
was originally understood to mean
“supreme power.”

In the 16th Century, this concept of
sovereignty was used by European powers
to shift from feudalism to nationalism. The
idea of sovereignty enabled them to claim
control over affairs within their territories
and to manage their external affairs. This
was about power over territory and was
closely linked to, and often used tfo justify,
the colonisation of others.®

The concept of sovereignty in First
Peoples’ contexts around the world is
different from that in European contexts.
In Victoria, there is no word in First
Peoples’ languages with the exact
equivalent meaning, and many First
Peoples groups understand and describe
their authority and belonging to place,
kin and the non-human world in varying
ways.®" First Peoples’ sovereignty does
not rely on a document or institution for its
power.”©

Distinguished Professor of Law Larissa
Behrendt (Euahleyai/Gamillaroi) writes
that “the recognition of sovereignty is

a device by which other rights can be
achieved. Rather than being the aim of
political advocacy, it is a starting point
for recognition of rights and inclusion in
democratic processes.”"?

Behrendt also writes that First Peoples’
sovereignty coexists with Australian
sovereignty but has been perceived to
be more difficult to encompass within
Australian law than other overlapping
sovereignties:

“Every day, the law finds ways to
balance the sovereignty of local,
state, and federal governments.
Coexisting sovereignty is in no way
conceptually difficult for our laws
or institutions, unless it involves the
incorporation of the sovereignty of
Aboriginal peoples.”™

TREATY WORKS WITH
MULTIPLE LAWS

The Victorian treaty process is

consistent with Australian law, including
Commonwealth and State laws. As
described above, it is also informed by,
and recognises, Aboriginal Lore, Law
and Cultural Authority. In doing so, the
freaty process recognises the authority of
First Peoples and the State fo participate
in treaty-making for the benefit of all
Victorians.

The Preamble to the Treaty Negotiation
Framework states:

“In the spirit of reconciliation, Treaty-
making will be for all Victorians.

A future Treaty or Treaties should
acknowledge truth and healing, as
guided by the recommendations of
the Yoorrook Justice Commission,
enhance the existing laws of this
State, bring pride to all Victorians
and have positive impacts for all of
Victorian society.”

The Treaty Negotiation Framework states:

“Aboriginal Lore and Law are
embedded within the dreaming, art,
song, ceremony, dance and stories of
First Peoples and exist as a body of
authority that informs First Peoples’
relationships, ways of doing business
and governance structures [...]

Traditional Owner communities and
other First Peoples’ communities
have differing governance systems,
kinship structures, cultural protocols,
and obligations, as well as different
rules regarding who holds Cultural
Authority. For this reason, the
meaning of Aboriginal Lore, Law and
Cultural Authority varies between
communities, and its application
within each community is a matter for
each community to self-determine.”®

THE TREATY AUTHORITY UPHOLDS
TWO SYSTEMS OF LAW

The Treaty Authority oversees and
facilitates treaty-making in Victoria. This
independent body operates within the
framework of First Peoples’ Lore, Law and
Cultural Authority, as well as Victoria’s
legal system.

In addition to its obligations under
Victoria's legal system, according to the
Treaty Negotiation Framework, the Treaty
Authority must use its best endeavours to
observe and uphold Aboriginal Lore, Law
and Cultural Authority.®

The Treaty Authority is publicly
accountable to the people of the State and
culturally accountable to First Peoples.
For more information on how treaties fit
within Australia’s political system, see
Treaty and Democracy.

DISCLAIMER

The Treaty Authority is the independent
body responsible for overseeing treaty-
making in Victoria. This document
contributes to building factual
knowledge about treaty and does not
represent guidance or advice of the
Treaty Authority. The views expressed in
this document reflect the sources cited.
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